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Chapter 15  
Everything Old Is New Again: Stateless Law,  
the State of the Law Schools and Comparative  

Legal/Normative History

Seán Patrick Donlan*

I. Introduction

The awareness of legal and normative complexity – what some have referred to as polyjurality and I call 
hybridity – is growing, at least among legal academics.1 Indeed, this perception has already begun to 
change comparative scholarship and may, over time, fundamentally alter the place of comparative research 
and teaching in both the university and beyond. This new consciousness and the related developments 
that have formed and guide contemporary hybridity suggest the necessity of transdisciplinary perspectives 
and a root-and-branch reappraisal of the state-centred legal positivism that still dominates the wider legal 
profession. But these changes in perspective also demand, among other things, a reconsideration of our 
pedagogical practices.

One weapon in the arsenal of legal educators interested in teaching their students the lessons of hybridity 
is comparative legal/normative history. That is, comparison across both space and time and of both laws 
and norms, might prove a useful, if more moderate, option to alternative approaches that focus on legal 
and normative complexity, e.g., the social sciences, the humanities, etc. Comparative legal/normative 
history reveals the hybridity of the past and the blurry boundaries between laws and other norms. Instead of 
national common laws managed by a state asserting legal exclusivity and employing efficacious sanctions, 
comparative legal/normative history exposes a gumbo of competing and overlapping iura and leges that 
were only fitfully enforced. As Kjell Å Modéer noted in a recent collection on teaching comparative legal 
history in Europe, the subject ‘challenges the legal concepts of modernity, where the cognitive systems are 
dominated by the nation state and the valid law’.2 Comparative legal/normative history also challenges the 
related shibboleths of legal exceptionalism. It might bring many of the benefits of polyjural studies to the most 
cautious, conventional curricula.

In sum, for some of us, our future may be our past. Indeed, while our pedagogical approaches must be – 
like our subject – plural, a contextualized legal/normative history may even be the most appropriate option. 
As our own, our bequest and our burden, familiar yet disorienting, and constitutive of our societies and our 
selves, this history may have more purchase than its rivals.

1* I want to thank those who commented on earlier drafts of the chapter, especially Ignazio Castellucci, Dirk Heirbaut 
and Aniceto Masferrer. Any remaining errors are, of course, my own.

1 On the meaning of ‘polyjural’ and ‘constitutive’, see especially Roderick A Macdonald & Jason MacLean, “No 
Toilets in Park” (2005) 50 McGill LJ 721 at 732–3.

2 Kjell Å Modéer, “Is Comparative Legal History Running Wild? From Function and Text to Perspectives and 
Contexts” in Kjell Å Modéer & Per Nilsén, eds, How to Teach European Comparative Legal History: Workshop at the 
Faculty of Law, Lund University, August 19–20, 2009 (Lund: Juristförlaget i Lund, 2011) 13 at 14. See also ibid. at 16 
(‘legal history and comparative law today are involved in a merging process’).
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closed legal systems or families. The plural Western past can also tell us much about the global present. In 
doing so, histories of hybridity may prepare us for the future and new – or are they old? – possibilities.12

These sorts of lessons are important to the question of stateless law and its teaching. Students need some 
understanding of the inherent normativity of human community and its distinctive institutionalized forms. 
They specifically need to know that the state – especially the centralized state of modern state legal systems – 
has a history, including a complex birth and eventful life; rumours of its death are probably exaggerated. The 
state isn’t, and never has been, the only source of laws, much less of norms. Students must become alert to 
the limitations of positivism, legal centralism and monism. They must know a bit about religion and politics, 
about church and state. They must see temporal changes to cultural and even linguistic complexities, e.g., ius 
and lex. They should know how social customs developed and how elites transform these into legal customs. 
And students should become aware of the different ways in which the individual can be characterized or, 
indeed, ignored.

In short, comparative legal/normative history can provide all of the lessons of hybridity that other 
approaches – legal philosophy, the humanities, the social sciences, etc. – can. But legal history might also be 
more attractive than these other approaches and consequently more likely to succeed in our aims. António 
Manuel Hespanha wrote, for example, that alerting students to complexity could be:

assumed by … the sociology of law or legal anthropology, or even a certain understanding of jurisprudence or 
legal theory. However, academic conservatism in many law schools offers a sensible resistance to the integration 
of these studies in curriculum programs, fearing that these novelties could endanger the implicit apologetic 
characteristic of prevailing legal education. … This is the reason why … legal history – a traditional and long-
established item of legal education – can fulfill the role that these ‘spurious’ novel disciplines should play.13

These comments are still stronger when extended to comparative legal and normative histories. They can be 
a valuable vehicle with which to spread the gospel of hybridity.

B. Trans-temporal Transnational Law

For many, the meaning of comparative legal history, much less comparative legal/normative history, isn’t self-
evident. One definition of the former, used by Matthias Reimann and Alain Levasseur, suggests that it is the 
description and comparison of ‘the historical development of different legal traditions’ resulting in ‘draw[ing] 
conclusions from the observed similarities and differences to enhance our understanding of the respective 
systems’.14 Of course, this isn’t the only way to understand the subject. Borrowing from work on historiography, 
we can understand such comparative work to be a focus on entangled histories.15 That is, we shouldn’t adopt a 
sort of historical functionalism, but investigate the manner in which different corpora and fora interpenetrate 
one another. Indeed, because single traditions – if that phrase makes any sense – are also inherently plural, 
comparative and entangled histories of particular places and limited jurisdictions are also important.

12 See Seán Patrick Donlan, “Histories of Hybridity: A Problem, a Primer, a Plea and a Plan (of Sorts)” in Eleanor 
Cashin Ritaine, Seán Patrick Donlan & Martin Sychold, eds, Comparative Law and Hybrid Legal Traditions: Lausanne, 10–11 
September 2009 (Zurich: Schulthess, 2010) 21. See also ibid. at 34 (‘[t]hings have, after all, been different; they will be again’). 
C.f. Dirk Heirbaut’s ‘integral legal history’ in “Reading Past Legal Text – A Tale of Two Histories: Some Personal Reflections 
on the Methodology of Legal History” in Dag Michalsen, ed, Reading Past Legal Texts (Oslo: Akademisk Publisering, 2006) 91.

13 Hespanha, “Legal History”, supra note 11 at 41. For an example of this complexity, see António Manuel Hespanha, 
“Early Modern Law and the Anthropological Imagination of Old European Legal Culture” in John A Marino, ed, Early 
Modern History and the Social Sciences: Testing the Limits of Braudel’s Mediterranean (Kirksville, Mo: Truman State 
University Press) 191. See also Jim Phillips, “Why Legal History Matters” (2010) 41 VUWLR 293 at 294–5.

14 Mathias Reimann & Alain Levasseur, “Comparative Legal and Legal History in the United States” (1998) 46 Am 
J Comp L 1 at 13. See also Andrew Lewis, “On Not Expecting the Spanish Inquisition: The Uses of Comparative Legal 
History” (2004) 57 Curr Legal Probs 53.

15 See Eliga H Gould, “Entangled Histories, Entangled Worlds: The English-Speaking Atlantic as a Spanish 
Periphery” (2007) 112 American Historical Review 764 at 766, citing Jürgen Kocka, “Comparison and Beyond” (2003) 
42 History and Theory 39. See Gould’s footnotes on related historiographical approaches and see also Deborah Cohen & 
Maura O’Conner, eds, Comparison and History: Europe in Cross-National Perspective (Oxon: Routledge, 2004).

Copyright material: You are not permitted to transmit this file in any format or media; 
it may not be resold or reused without prior agreement with Ashgate Publishing and 

may not be placed on any publicly accessible or commercial servers.



as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

© Copyrighted Material

© Copyrighted Material

Everything Old Is New Again 191

For example, English law was always part of a wider European jurisprudential-juridical legal culture. Over 
centuries, its jurists were in constant communication with, and selectively incorporated significant elements 
of, continental law. But the English common law also competed with its own iura propria, its local and 
lesser jurisdictions, as well as other normative traditions. All were essential to modern – and plural – Anglo-
American legal traditions. And a wide variety of legal sources or authorities, including many from beyond the 
law, were persuasive in legislation and adjudication. The common law (properly understood) only achieved its 
hegemony over the course of centuries by borrowing from and absorbing its rival jurisdictions, both foreign 
and domestic.16 As this indicates, our legal and normative histories are intertwined. Law and non-law are not 
easily divided.17 While comparative legal history is already ‘exceedingly difficult to do’, we have to do more.18

Of course, legal history and comparative law are also ‘two sides of the same coin’.19 There’s simply no 
sharp distinction between them.20 This is true both because they are important to one another and because 
each is inherently comparative, the one in time, the other in space. As Michele Graziadei has written, of 
contemporary Europe:

the study of the past need not be the study of how we were or, even worse, of how we shall be. It can be the 
study of how different they – our ancestors, if you like – were from us. The step in this direction – towards the 
study of the past as another country – entails the same exit and return to the familiar landscape of contemporary 
law that comparativists experience when they approach contemporary foreign legal systems. The awareness of 
this common experience may provide a firmer ground for our discussions, and open up new fields of research.21

But the different disciplinary perspectives of comparatists and legal historians can distort this lesson. James 
Gordley notes:

The mistake for legal historians is to assume that the law of a given time and place develops in its own way 
which can be studied without regard to how the law is developed elsewhere. The corresponding mistake for 
comparative lawyers is to assume that the law of each modern jurisdiction forms a coherent system rather than 
an amalgam of solutions developed over time.22

16 Seán Patrick Donlan, “‘All This Together Make Up Our Common Law’: Legal Hybridity in England and Ireland, 
1704–1804” in Esin Örücü, ed, Mixed Legal Systems at New Frontiers (London: Wildy, Simmonds & Hill, 2010). That 
paper was developed out of “‘Our Laws Are as Mixed as Our Language’: Commentaries on the Laws of England and 
Ireland, 1704–1804”, originally delivered at the Second World Congress of the World Society of Mixed Jurisdiction Jurists, 
and published in (2008) 3 Journal of Comparative Law 178 and (2008) 12:1 EJCL.

17 On ‘non-law’ and ‘the ways in which potential disputes are resolved without recourse to formal legal mechanisms’, 
see David Ibbettson, “Comparative Legal History: A Methodology” in Anthony Musson & Chantal Stebbings, eds, Making 
Legal History: Approaches and Methodologies (Cambridge, UK: Cambridge University Press, 2012) 131 at 142.

18 Reimann & Levasseur, supra note 14 at 14.
19 Jan Lokin, “Legal History and Comparative Law, A Pair of Bifocals” (2006) 8 Eur J L Ref 13 at 27. See also 

Gert Steenhoff, “The Place of Legal History in the Teaching of Law and in Comparatists [sic] Formation” in EH Hondius, 
ed, Netherlands Reports to the Fifteenth International Congress of Comparative Law: Bristol 1998 (Antwerp: Intersentia, 
1998) 1 at 6; Eltjo Schrage & Viola Heutger, “Legal History and Comparative Law” in Jan M Smits, ed, Elgar Encyclopedia 
of Comparative Law (Cheltenham, UK: Edward Elgar, 2006) 405.

20 ‘[T]he comparative approach constitutes a necessary – not just an optional – requirement to deal with legal 
history’: Aniceto Masferrer, “Spanish Legal History: A Need for Its Comparative Approach” in Kjell Å Modéer & Per 
Nilsén, eds, How to Teach European Comparative Legal History: Workshop at the Faculty of Law, Lund University, August 
19–20, 2009 (Lund: Juristförlaget i Lund, 2010) 107 at 123.

21 Michele Graziadei, “Comparative Law, Legal History and the Holistic Approach to Legal Cultures’ (1999) Z Eu P 
530 at 531. This observation is closely linked with Graziadei’s fundamentally historical view that comparative law may be 
thought of ‘as the study of transplants and receptions’. Michele Graziadei, “Comparative Law as the Study of Transplants 
and Receptions” in Mathias Reimann & Reinhard Zimmermann, eds, The Oxford Handbook of Comparative Law (Oxford: 
Oxford University Press, 2006) 441.

22 James Gordley, “Comparative Law and Legal History” in Mathias Reimann & Reinhard Zimmermann, eds, The 
Oxford Handbook of Comparative Law (Oxford: Oxford University Press, 2006) 753 at 763. C.f. Ariela J Gross, “Race, 
Law, and Comparative History” (2011) 29 LHR 549 at 552.
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England). Dutch law is also included.28 Importantly, these are integrated across the curriculum. Indeed, even �(�X�U�R�S�H�D�Q���O�H�J�D�O���K�L�V�W�R�U�\���L�V���U�H�T�X�L�U�H�G���L�Q���0�D�D�V�W�U�L�F�K�W�����7�K�H�\���F�O�D�L�P�����W�R�R�����W�R���µ�D�L�P���D�W���L�Q�W�H�J�U�D�W�L�Q�J���O�H�J�D�O���K�L�V�W�R�U�\���L�Q�W�R���W�K�H��

various (modern) law courses on offer’.���� And Educating European Lawyers, a recent collection published 

�E�\���P�H�P�E�H�U�V���R�I���W�K�H���0�D�D�V�W�U�L�F�K�W���I�D�F�X�O�W�\�����V�X�J�J�H�V�W�V���W�K�H���F�U�H�D�W�L�R�Q���R�I���µ�(�X�U�R�S�H�D�Q���O�D�Z���V�F�K�R�R�O�V�¶���O�L�N�H���W�K�H�L�U���R�Z�Q�����7�K�H�V�H��

would offer an undergraduate degree that combined three years of supra-systemic legal study followed by a 

�\�H�D�U���R�U���W�Z�R���I�R�F�X�V�H�G���R�Q���D���V�S�H�F�L�¿�F���G�R�P�H�V�W�L�F���V�\�V�W�H�P���������/�L�N�H���W�K�H���0�D�D�V�W�U�L�F�K�W���S�U�R�J�U�D�P�P�H���D�Q�G���F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�H��positivistic leanings of European – including English – lawyers, this approach focuses on laws rather than 

norms.���� That is, while European law students are made aware of the importance of Europe’s transnational 

laws, both past and present, there is little necessary engagement with (i) international laws and norms or (ii) 

norms beyond the laws.�����,�Q���D���P�D�Q�Q�H�U���E�U�R�D�G�O�\���V�L�P�L�O�D�U���W�R���W�K�H���0�D�D�V�W�U�L�F�K�W���S�U�R�J�U�D�P�P�H�����W�K�H���+�D�Q�V�H���/�D�Z���6�F�K�R�R�O���L�V���D���M�R�L�Q�W���S�U�R�J�U�D�P�P�H��

�L�Q���(�X�U�R�S�H�D�Q���D�Q�G���&�R�P�S�D�U�D�W�L�Y�H���/�D�Z���Z�L�W�K���W�K�H���8�Q�L�Y�H�U�V�L�W�L�H�V���R�I���%�U�H�P�H�Q���D�Q�G���2�O�G�H�Q�E�X�U�J�����E�R�W�K���L�Q���*�H�U�P�D�Q�\�����D�Q�G��

�*�U�R�Q�L�Q�J�H�Q���8�Q�L�Y�H�U�V�L�W�\�����W�K�H���1�H�W�K�H�U�O�D�Q�G�V�������3�U�L�P�D�U�L�O�\���U�R�R�W�H�G���L�Q���*�H�U�P�D�Q�\�����V�W�X�G�H�Q�W�V���D�O�V�R���V�W�X�G�\���D�E�U�R�D�G�����H�V�S�H�F�L�D�O�O�\��

with their Dutch partner. Taught partly in English, the programme seeks to ensure that a student receives an 

�H�G�X�F�D�W�L�R�Q���L�Q���*�H�U�P�D�Q�����'�X�W�F�K���D�Q�G���(�Q�J�O�L�V�K���O�D�Z�����6�W�X�G�H�Q�W�V���D�U�H���D�O�V�R���U�H�T�X�L�U�H�G���W�R���W�D�N�H���F�O�D�V�V�H�V���L�Q���S�R�O�L�W�L�F�D�O���V�F�L�H�Q�F�H��

�D�Q�G�����I�R�U���E�H�W�W�H�U���R�U���Z�R�U�V�H�����H�F�R�Q�R�P�L�F�V�����8�Q�I�R�U�W�X�Q�D�W�H�O�\�����W�K�H���S�U�R�J�U�D�P�P�H���G�R�H�V�Q�¶�W���I�R�U�P�D�O�O�\���S�U�H�S�D�U�H���D���V�W�X�G�H�Q�W���I�R�U��

�W�K�H���*�H�U�P�D�Q���%�D�U�����D���V�H�U�L�R�X�V���S�U�R�E�O�H�P���I�R�U���V�W�X�G�H�Q�W�V���F�R�Q�V�L�G�H�U�L�Q�J���W�K�H�L�U���S�U�R�I�H�V�V�L�R�Q�D�O���I�X�W�X�U�H�����H�V�S�H�F�L�D�O�O�\���L�Q���G�L�I�¿�F�X�O�W��

economic times.�����2�I���F�R�X�U�V�H�����O�D�Z���V�F�K�R�R�O�V���W�K�U�R�X�J�K�R�X�W���W�K�H���(�8���K�D�Y�H���E�H�H�Q���U�H�T�X�L�U�H�G���W�R���U�H�F�R�Q�V�L�G�H�U���W�K�H���U�R�O�H���R�I���V�W�D�W�H���O�D�Z���L�Q���D��

sui generis

transnational laws.���� Indeed, this is also true for the signatories of the European Convention on Human Rights 

�D�V���W�K�H���(�X�U�R�S�H�D�Q���&�R�X�U�W���R�I���+�X�P�D�Q���5�L�J�K�W�V���W�K�D�W���S�U�R�W�H�F�W�V���W�K�H���F�R�Q�Y�H�Q�W�L�R�Q�����7�K�H�V�H���(�X�U�R�S�H�D�Q���O�D�Z�V���D�U�H���X�Q�G�H�U�V�W�R�R�G��

�W�R���E�H���H�V�V�H�Q�W�L�D�O�����L�I���Q�R�W���F�H�Q�W�U�D�O�����W�R���X�V�����0�\���R�Z�Q���O�D�Z���V�F�K�R�R�O���L�Q���,�U�H�O�D�Q�G�����I�R�U���H�[�D�P�S�O�H�����P�D�Q�G�D�W�H�V���W�K�H���W�H�D�F�K�L�Q�J���R�I��

�(�8���O�D�Z�����E�X�W���W�K�L�V���L�V���D�O�P�R�V�W���D���Q�H�F�H�V�V�D�U�\���H�Y�L�O���U�D�W�K�H�U���W�K�D�Q���D���G�H�¿�Q�L�Q�J���D�V�S�H�F�W���R�I���W�K�H���H�G�X�F�D�W�L�R�Q���Z�H���S�U�R�Y�L�G�H������ But in addition to the necessary engagement with what is, at least, a complex positivism, the traditional importance 

2 8� 6 � M � H � I � � � Y � D � Q � � � ( � U � S � � � � � ³ � 7 � H � D � F � K � L � Q � J � � � / � D � Z � � � L � Q � � � ( � X � U � R � S � H � � � � � ) � U � R � P � � � D � Q � � � , � Q � W � U � D � � � 6 � \ � V � W � H � P � L � F � � � � � Y � L � D � � � D � � � 7 � U � D � Q � V � � � 6 � \ � V � W � H � P � L � F � � � W � R � � � D � � � 6 � X � S � U � D � � � 6 � \ � V � W � H � P � L � F � �

� $ � S � S � U � R � D � F � K � ´ � � � L � Q � � � $ � D � O � W � � � : � L � O � O � H � P � � � + � H � U � L � Q � J � D � � � 	 � � � % � U � D � P � � � $ � N � N � H � U � P � D � Q � V � � � � � H � G � V � � � �E d u c a t i n g  E u r o p e a n  L a w y e r s  � � � $ � Q � W � Z � H � U � S � � � � � , � Q � W � H � U � V � H � Q � W � L � D � � � � � � � � � � � � � � � � � � � � � �

�����Ñ�&�+���Y�D�Q���5�K�H�H���	���-�$�-�0���Y�D�Q���G�H�U���0�H�H�U�����³�7�H�D�F�K�L�Q�J���(�X�U�R�S�H�D�Q���/�H�J�D�O���+�L�V�W�R�U�\���D�W���0�D�D�V�W�U�L�F�K�W���8�Q�L�Y�H�U�V�L�W�\���L�Q���W�K�H��

�1�H�W�K�H�U�O�D�Q�G�V�´���L�Q���.�M�H�O�O���c���0�R�G�p�H�U���	���3�H�U���1�L�O�V�p�Q���� How to Teach European Comparative Legal History: Workshop at the 

Faculty of Law, Lund University, August 19–20 2009 �����/�X�Q�G�����-�X�U�L�V�W�I�|�U�O�D�J�H�W���L���/�X�Q�G�������������������������D�W�������������)�U�D�Q�N�O�\�����W�K�H���L�Q�W�H�J�U�D�W�L�R�Q��

of legal history – presumably by non-historians – is a little worrying.
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the same is true of law and humanities and the social sciences. But there is, I suggest, a hunger for comparative, European 

and international law. Consistent again with my second theme, the establishment of the Irish Society of Comparative 

�/�D�Z���L�Q���������������R�Q�O�L�Q�H�������K�W�W�S�������L�U�L�V�K�V�R�F�L�H�W�\�R�I�F�R�P�S�D�U�D�W�L�Y�H�O�D�Z���E�O�R�J�V�S�R�W���L�H���!�����K�D�V���O�H�G���W�R���I�R�X�U���D�Q�Q�X�D�O���F�R�Q�I�H�U�H�Q�F�H�V���Z�L�W�K�������±������

�V�S�H�D�N�H�U�V���H�D�F�K���\�H�D�U�����:�L�W�K���O�H�V�V���W�K�D�Q���D���K�D�O�I���G�R�]�H�Q���V�H�O�I���V�W�\�O�H�G���F�R�P�S�D�U�D�W�L�V�W�V���D�F�U�R�V�V���W�K�H���L�V�O�D�Q�G���±���L�W�¶�V���D���1�R�U�W�K���6�R�X�W�K���E�R�G�\���±���W�K�L�V��

is impressive.
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of doctrine (i.e., legal scholarship) on the continent has led, along with practical political developments, to a 
complex dialogue on the generation of a novum ius commune Europaneum (literally, a new common law of 
Europe) and its importance to its positive laws.36 At the practical level, too, the EU’s Erasmus programme has 
made it easy for students in the member states to study in other member states for short periods. Along with 
its deeper purposes of making Europeans more aware of the cultures of their fellow citizens, the programme 
has done much to foster a more complex education both within law and beyond.

The Transsystemic Program of the Faculty of Law at McGill University (Canada) goes further than SOAS, 
Maastricht or the Hanse Law School. The programme has received considerable, mostly positive, attention in 
its first decade.37 It might be best described as primarily focusing on those Western legal traditions – the Anglo-
American and continental – that make up the core of the state law of the province of Quebec, though in light 
of Canadian federal laws.38 Indeed, the categorization of the classes reflects this. The laws of the First Nations, 
enshrined in Canada’s constitutional texts, are also increasingly important. This transsystemic approach is 
not merely sequential, but integrated within single classes. But the Faculty, or at least a significant number of 
the Faculty, support a still-wider focus on non-state laws and norms. This broad sense of polyjurality is most 
clearly addressed in its Foundations of Law class. A few years ago, Roderick Macdonald and Jason MacLean 
wrote that its aims

involve[d], first, approaches to law – the development of the curriculum from a focus on a single state legal 
system (unijuralism), to consideration of both civil law and common law traditions (bijuralism), and ultimately 
to an open-ended exploration of multiple sites of legal normativity (plurijuralism). They also involve the 
development of a curriculum taught initially in one language, to a bilingual pedagogy, to an open-ended 
exploration of multiple forms of human communication. Finally, these aspirations involve the move from a 
single disciplinary focus, to interdisciplinary studies, to a transdisciplinary orientation.39

The McGill programme is far more comprehensive than the SOAS curriculum. Unlike Maastricht and 
the Hanse Law School, McGill’s approach also stretches beyond positive laws to social norms and legal 
pluralism.40 And this study of polyjurality – as defined there – is an inherently inter- or transdisciplinary study. 
As Harry Arthurs put it, McGill seeks ‘to problematize the very notion of law itself’ and to contribute to ‘the 
challenge of thinking about legal education “without the state”’.41 In this sense, it might be said that McGill’s 
transsystemic approach doesn’t merely cross traditions, but, at its best, transcends them.

36 See e.g. Jan Smits, The Making of European Private Law: Toward a Ius Commune Europaeum as a Mixed Legal 
System, translated by N Kornet (Antwerp: Intersentia, 2002). See also Reinhard Zimmermann, “Savigny’s Legacy: Legal 
History, Comparative Law, and the Emergence of a European Legal Science” (1996) 112 Law Q Rev 576.

37 See e.g. Yves-Marie Morissette, “McGill’s Integrated Civil and Common Law Program” (2002) 52 J Legal Educ 
12 and additional titles collected at “Selected Scholarly Writing about Transsystemic Legal Education”, online: Paul-André 
Crépeau Centre for Private and Comparative Law, Faculty of Law, McGill University <http://www.mcgill.ca/centre-
crepeau/transsystemic/articles>. See also Nicholas Kasirer, “Bijuralism in Law’s Empire and in Law’s Cosmos” (2002) 52 
J Legal Educ 29.

38 The law schools of many federal and small jurisdictions, where international or transnational laws are of especial 
importance, also handle legal hybridity as a matter of course. This is also true, of course, in mixed legal traditions like 
Louisiana. See John J Costonis, “The Louisiana State University Law Center’s Bijural Program” (2002) 52 J Legal Educ 
4. With the exception of a historical introduction to Louisiana’s mixed legal tradition, no transsystemic module is currently 
taught at LSU. The reform that Costonis discussed was not, to my knowledge, ever implemented.

39 Supra note 1 at 727. Ten years ago, Harry Arthurs criticized McGill for a lack of interdisciplinarity, ‘the love 
that – unlike jurality – dared not speak its name’ in “Madly Off in One Direction: McGill’s New Integrated, Polyjural, 
Transsystemic Law Programme” (2005) 50 McGill LJ 707 at 715. He saw the focus on jurality as a focus on the law of the 
state. C.f. Roderick A Macdonald & Kate Glover, “Implicit Comparative Law” (2013) 43:1–2 RDUS 123.

40 Arthurs, a champion of legal pluralism himself, noted that ‘[l]egal pluralism might help to bridge the gap between 
interdisciplinarity and jurality’ (supra note 39 at 718). 

41 Harry W Arthurs, “Law and Learning in an Era of Globalization” (2009) 10 German Law Journal 629 at 637 
[Arthurs, “Law and Learning”]. This last comment alludes to Arthurs’s ‘Without the Law’: Administrative Justice and Legal 
Pluralism in Nineteenth-Century England (Toronto: University of Toronto Press, 1985). See also Arthurs, “‘Without the 
Law’: Courts of Local and Special Jurisdiction in Nineteenth-Century England” (1994) 5 J Legal Hist 130.
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In the United States, where the law schools are generally no less insular than the wider culture, there have 
been a few exciting developments.42 The New York University (NYU) School of Law initiated its Global Law 
School programme in the mid-1990s. Discussing it in 1996, John Edward Sexton, then Dean of the School 
of Law, wrote:

The program consists of three initiatives. The first, the Global Faculty Program, will add to the school’s faculty 
up to twenty law professors from around the world. The second, the Hauser Global Scholars Program, will 
provide up to twenty full scholarships each year for graduate law students from countries throughout the 
world. And the third, the Engelberg Center on Property and Innovation in a Global Economy, will underwrite 
research and teaching on the impact of the global economy on fundamental notions of property, ownership, 
and trade regulation.43

While there have inevitably been changes in the decade and a half of its existence, the programme continues 
largely as it began.44 It can boast a very large number of international visiting faculty, researchers and students.

Where NYU has brought the world to it, the Transnational Law Program of the School of Law of 
Washington University in St Louis (US) has attempted, with a number of European partner institutions, to 
make it possible for students to put together an international legal education suitable to their interests and 
needs by completing their studies in different institutions. The partners include the Católica Global School 
of Law (Portugal), Queen’s University Belfast (UK), the University of Trento (Italy) or Utrecht University 
(the Netherlands). For students beginning their study in the United States, the programme awards a J.D./
LL.M.; students beginning at the other institutions will receive their primary degree there as well as an LL.M.45  
It is important to note that, whatever their successes, both the NYU and Washington programmes create sites 
in which global or transnational learning might take place. This is not integrated in the same manner as at 
Maastricht or McGill. Indeed, given the variety of classes available at NYU and Washington, there is no 
guarantee that the substance of the legal education they provide will be meaningfully transsystemic.

B. Beggars and Choosers

Similar, though usually more limited, undergraduate and graduate programmes are being developed on both 
sides of the Atlantic. For obvious reasons, measuring the success of polyjural pedagogy is difficult.46 We 
can’t really know, of course, how well a lawyer has processed or thought through legal complexity beyond 
her domestic legal system. We might attempt to measure, as is done in practice, a law school’s production of 
legal scholars or the hiring of their graduates by transnational corporations. But this will only be suggestive, 
rooted perhaps in the pedigrees of these prestigious law schools rather than on the actual performance of the 
lawyers they produce. The law school rankings used in North America – the US News & World Report (US) or 
Macleans (Canada) – are notoriously suspect.47 Indeed, what could possibly measure the performance of legal 
scholars, transnational lawyers, other practitioners or even the law schools themselves? In any event, surely 
the impact of these programmes is at least as great as any other liberal education. The belief that law students 
benefit from any study beyond the law is, for example, at the heart of the graduate study of law throughout 

42 See Alan Watson, The Shame of American Legal Education (Lake Mary, Fla: Vandeplas Publishing, 2007) 
[Watson, Shame]. C.f. the more philosophical critique of Robert A Pascal, “A Summary Reflection on Legal Education” 
(2008–09) 69 La L Rev 125.

43 John Edward Sexton, “Global Law School Program at New York University” (1996) 46 J Legal Educ 329 at 331.
44 Norman Dorsen, “Achieving International Cooperation: NYU’s Global Law School Program” (2001) 51 J Legal 

Educ 332. But see Catherine Valke, “Global Law Teaching” (2004) 54 J Legal Educ 160.
45 Another Canadian approach is York University’s Osgoode Hall Law School’s International, Comparative and 

Transnational Law Program. See Craig Scott, “A Core Curriculum for the Transnational Legal Education of JD and LLB 
students: Surveying the Approach of the International, Comparative and Transnational Law Program at Osgoode Hall Law 
School” (2004–05) 23 Penn State International Law Review 757.

46 See Helge Dedek & Armand de Mestral, “Born to Be Wild: The ‘Trans-systemic’ Programme at McGill and the 
De-Nationalization of Legal Education” (2009) 10 German Law Journal 889 at 909–10.

47 See e.g. Brian Z Tamanaha, Failing Law Schools (Chicago: University of Chicago Press, 2012).
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most of North America. More specifically, within the legal education offered by a specific legal programme, 
a similar argument maintains that a student’s grasp of the complexity of social regulation, and the ways in 
which we’ve thought about this regulation, might make them a more creative advocate, adjudicator, lawmaker 
or scholar.48 Classes on jurisprudence, or perhaps comparative law, social science, etc., are meant to provide 
this, though generally only as electives.49 Indeed, the truth is that these subjects are seen by the vast majority 
of law schools as peripheral. They instead see their mission as producing competent practitioners or having 
high bar passage rates.

This shouldn’t be misunderstood. The programmes discussed here are important developments. McGill’s 
programme, for example, is a significant accomplishment. But neither the transsystemic approach nor those 
of the other programmes mentioned here can reasonably be seen as a ‘New Langdellian Moment’, bound to 
sweep across the law schools as Christopher Columbus Landgell’s approach did in the United States in the late 
nineteenth century.50 For many faculties and students, perhaps especially those in Anglophone (and Anglo-
centric) jurisdictions, a trans- or multisystemic approach is likely to generate little enthusiasm and support. This 
is even more true for stateless law. Perhaps these approaches are attractive and appropriate for a limited number 
of elite institutions, but the approach is neither desirable to, nor, in all honesty, necessary for most lawyers.

Indeed, for most law faculties, even classes like comparative law and legal history are at the periphery. 
Many modern lawyers, both in practice and in academia, don’t see the importance of these subjects in their 
professional lives. A decade or so ago, writing about the American context, Mary Ann Glendon wrote that ‘an 
interest in other legal systems is something like an interest in wines; a little knowledge about them is a sign of 
good taste and sophistication, but a serious dedication may be evidence of waste, or luxury, or even worse’.51 
While the subject is more important in Europe, my experience is that interest in and knowledge of comparative 
law is still often quite superficial, beyond the bare necessities of understanding EU laws and institutions. And 
‘[l]egal historians’, it has been said, ‘are still often asked to justify including legal history in the curriculum’.52 
Viewed as still more exotic or esoteric, the complexities of legal and especially normative hybridity receive 
even less attention. When it does, it is not deeply woven into the law curriculum as at McGill. These classes 
are best seen as, to use a Louisiana phrase (bastardized from Spanish), lagniappe, meaning a gratuitous extra 
(like a lollipop given to a child after a doctor’s visit). Comparative law and the like are merely a bonus to the 
real work of the core, bar classes.53 Especially in the United States, where students pay significant fees even at 
public institutions, law schools are more often viewed as trade schools than sites of liberal education.

Anita Bernstein has recently written on the addition of transnational law to law school curriculum. She 
unfavourably compared piecemeal, add-on lagniappe reforms to that of a ‘Heartier Meal’ of more substantial 
change.54 ‘The key differences’, she wrote, ‘between a genuine introduction of transnational materials into the law 
school curriculum and the skimpy alternative of a lagniappe is this awareness, which originates in self-conscious 
policy: a plan, observation, assessment, response’.55 This is true, but the hope for a ‘genuine introduction of 
transnational materials’, much less polyjural materials, is impractical for most law schools. Indeed, while there 
are important exceptions, even this lagniappe – in the form of comparative law, legal history, transnational law, 

48 See e.g. Vivian Groswald Curran, “Dealing in Difference: Comparative Law’s Potential for Broadening Legal 
Perspectives” (1998) 46 Am J Comp L 657.

49 This sentiment is occasionally backed by the demands of professional bodies as well. In Ireland, for example, 
jurisprudence is required for those wishing to enter King’s Inns to become a barrister.

50 Peter L Strauss, “Transsystemia – Are We Approaching a New Langdellian Moment? – Is McGill Leading the 
Way?” (2005–06) 24 Penn State International Law Review 763.

51 Mary Ann Glendon, “Why Cross Boundaries?” (1996) 53 Wash & Lee L Rev 971 at 972. See also Ugo Mattei, 
“Some Realism about Comparativism: Comparative Law Teaching in the Hegemonic Jurisdiction” (2002) 50 Am J Comp 
L 87 at 89.

52 Michael H Hoeflich, “A Renaissance in Legal History?” (1984) U Ill L Rev 507 at 508. But c.f. Christopher 
Tomlins, “Review Essay – The Consumption of History in the Legal Academy: Science and Synthesis, Perils and Prospects” 
(2011–12) 61 J Legal Educ 139.

53 This is the pejorative sense in which it is used in Anita Bernstein, “On Nourishing the Curriculum with a 
Transnational Law Lagniappe” (2006) 56 J Legal Educ 578.

54 Ibid. at 590.
55 Ibid. at 594–95. Further, ‘[t]o repair its provincialism, or remedy any other gap, the law school curriculum needs 

better nourishment than “the thirteenth roll of a baker’s dozen”’ (ibid. at 595).

© Helge Dedek, Shauna Van Praagh and the contributors (2015)
From Helge Dedek and Shauna Van Praagh (eds), Stateless Law: Evolving Boundaries of a Discipline,  

published by Ashgate Publishing. See: http://www.ashgate.com/isbn/9781472427847



as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

 
as

hg
at

e.
co

m
 

as
hg

at
e.

co
m

© Copyrighted Material

© Copyrighted Material

Stateless Law198

etc. – is often neglected.56 At many universities, such classes provide mere colour to the wider legal curriculum. 
They are too seldom obligatory. If this is true, surely this half-a-loaf lagniappe is better than none.

Comparative legal/normative history – inherently transsystemic, transtemporal and transnational – is one 
way to teach the lessons of hybridity. But there are difficulties with such an approach. First, the legal historian 
must attempt some reasonable level of distance. History must be studied closely and weighted carefully, insofar 
as is possible, according to reliable standards of historiography. Lawyers are often very poor historians. They 
typically lack professional training in the subject and their interest in history is often driven by other agendas. 
In addition, to achieve the goals suggested here, a merely national history or a mere history of common laws 
is insufficient. Likewise, an internal, doctrinal legal history will be too shallow, though legal history shouldn’t 
ignore what lawyers are saying about themselves and what they do. But internal histories miss too much 
context. They mischaracterize the blurry boundaries between laws and norms as bright-lines.57 And even an 
external history that seeks a wider context might require knowledge of disciplines – like the social sciences – 
that have developed useful methods and created useful models for understanding normativity, institutional or 
otherwise.58 This is all damned difficult. Lawyers are notorious – if reasonably capable – dilettantes, but legal/
normative history is no less a specialization than any other. A non-specialist is unlikely to be able to teach the 
subject adequately. Perhaps a specialist on, for example, Contracts or Obligations could, with enough care if 
not professional training, become a fine internal historian of the field. With much greater effort, they might 
master external history as well. But this is no easy task. ‘There are … dangers in scholars from disciplines 
other than history merely “dabbling” in historical work. Lawyers in particular need to heed this advice’.59 The 
canned histories provided by non-experts are as likely to perpetuate myth as provide enlightenment.60

Perhaps for each or all of these reasons, the teaching of genuine comparative legal history – much less 
normative history – is quite rare.61 Fifteen years ago, the American legal historian Charles Donahue wrote 
that ‘comparative legal history hardly exists any place in the western world today’.62 There have, in fact, 
been some proposals to move either legal history or comparative law from the periphery to the core of legal 
education.63 K.J.M. Smith and J.P.S. McLaren have suggested:

It might reasonably be claimed that legal history promises rich educative rewards in at least two distinctive 
directions: (i) as an element in a broad liberal education; and (ii) as a discrete discipline capable of enhancing 
legal education generally.64

56 Mathias W Reimann, “Making Transnational Law Mandatory: Requirements, Costs, Benefits” (2004–05) 23 Penn 
State International Law Review 787. C.f. Michael P Waxman, “Teaching Comparative Law in the 21st Century: Beyond the 
Civil/Common Law Dichotomy” (2001) 51 J Legal Educ 305.

57 RM Jarvis, PG Coleman & GL Richmond, “Contextual Thinking: Why Law Students (and Lawyers) Need to 
Know History” (1995–06) 42 Wayne L Rev 1603.

58 A recent example is P Dresch & H Skoda, eds, Legalism: Anthropology and History (Oxford: Oxford University 
Press, 2012).

59 J McLaren, “The Legal Historian: Masochist or Missionary? A Canadian’s Reflections” (1994) 5 Legal Education 
Review 67 at 82.

60 See e.g. John Phillip Reid, “Law and History” (1993) 27 Loy LA L Rev 193; W Wesley Pue, “In Pursuit of a Better 
Myth: Lawyers’ Histories and Histories of Lawyers” (1995) 33 Alta L Rev 730.

61 See e.g. Erich Genzmer, “A Civil Lawyer’s Critical View on Comparative Legal History” (1967) 15 Am J Comp L 87. 
62 Ch Donahue Jr, “Comparative Legal History in North America: A Report” (1997) 65 Tijdschrift voor 

Rechtsgeschiedenis 1 at 1. See also Charles Donahue, “Comparative Law before the Code Napoléon” in Mathias Reimann 
& Reinhard Zimmermann, eds, The Oxford Handbook of Comparative Law (Oxford: Oxford University Press, 2006) 3; 
Alan Watson, “Legal Culture v Legal Tradition” in Mark van Hoecke, ed, Epistemology and Methodology in Comparative 
Law (Oxford: Hart, 2004) 1.

63 See e.g. Phillips, supra note 13; Geoffrey Samuel, “Comparative Law as a Core Subject” (2001) 21 LS 444. See 
also James Gordley, “Comparative Law and Legal Education” (2001) 75 Tul L Rev 1003. C.f. Henry Mather, “The Medieval 
Revival of Roman Law: Implications for Contemporary Legal Education” (2002) 41 Cath Law 323 (on comparative law, 
legal history and jurisprudence); Ugo Mattei, “An Opportunity Not to Be Missed: The Future of Comparative Law in the 
United States” (1998) 46 Am J Comp L 709 (on comparative law and social science).

64 KJM Smith & JPS McLaren, “History’s Living Legacy: An Outline of ‘Modern’ Historiography of the Common 
Law” (2001) 21 LS 251 at 315. The authors add, ‘[L]egal historiography has relevance to, and the ability to insinuate itself 
into, practically every region and crevice of legal study and scholarship’ (ibid. at 252).
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A few have specifically suggested, with Alan Watson, ‘that legal education at the University level should 
contain a strong element of comparative legal history’.65 This is part of his wider concerns about legal 
education, especially in the United States.66 Gordley proposes a ‘transtemporal transnational approach’, 
noting that understanding law in a single tradition requires us to ‘look beyond its boundaries, indeed, beyond 
one’s own time’.67 These can again be studies of entanglement, especially if targeted towards Western legal 
traditions. But there’s little reason to be optimistic about the prospects of comparative legal/normative history, 
even among the elite law schools.

There are, of course, other, more indirect, ways to jump-start the teaching of (competent) comparative 
legal/normative history. It’s possible to act as rainmakers through our activities outside of the classroom 
and the university. We can proselytize. If we are enthusiastic and energetic, we can spread the gospel of 
polyjurality not only as educators or through published research, but through our activities outside of the 
classroom and the university. This is obvious, but not banal. Associational activity and the related conferences, 
blogs and websites, and publications that follow are extremely important in reaching much more than our 
own students. And this rainmaking may be necessary for those of us teaching in more provincial law schools 
where bar progression, rather than polyjurality, is the goal. By our words and actions beyond the classroom, 
we might create sacred texts, a priesthood and partisans; we might alter programmes or change minds; we 
might make converts.

I have tried to do this, not least through my role in the establishment of the European Society for 
Comparative Legal History (ESCLH). The ESCLH conferences, its journal (Comparative Legal History) and 
a collaborative Western Legal Traditions casebook are all part of this mission.68 And, in my own work, I’ve 
attempted to marry the expertise of European legal historians – often doctrinal and internal, on iura communia 
and iura propria – to the more contextual and external focus of North American, colonial and imperial legal 
historians.69 Indeed, while legal history can be marginalized even in Canada, it is at the cutting edge of 
legal historical scholarship because of its necessary engagement with mixity and legal pluralism.70 Similarly, 
another project, led by me and Dirk Heirbaut (Ghent) and entitled The Laws Many Bodies, c1600–1900,71 
examines legal and normative complexity or hybridity from the early modern to the modern era. It attempts to 
avoid the common law fallacies of both Anglo-American and continental jurists, i.e., the near exclusive focus 
on Anglo-American courts of common law and the learned ius commune respectively. To do so neglects much 
of the complexity, legal and normative, that was important to our past and that, as a consequence, remains 
important in our present.72

65 Alan Watson, Legal History and a Common Law for Europe: Mystery, Reality, Imagination (Stockholm: Institutet 
för rättshistorisk forskning, 2001) at 176. See also Reinhard Zimmermann, “Roman and Comparative Law: The European 
Perspective (Some Remarks Apropos a Recent Controversy)” (1995) 16 J Legal Hist 21.

66 ‘Most law professors are plumbers, but they wish to be regarded as philosophers, hence, they are poor plumbers’ 
(Watson, Shame, supra note 42 at 47).

67 James Gordley, “Comparative Legal Research: Its Function in the Development of Harmonized Law” (1995) Am 
J Comp L 555 at 555.

68 For the journal, see online: Comparative Legal History <http://www.hartjournals.co.uk/clh/index.html>. For the 
Western Legal Traditions casebook, see online: ESCLH <http://esclh.blogspot.ie/p/western-legal-traditions-casebook.html>. 

69 On Canada, see Philip Girard, “Who’s Afraid of Canadian Legal History?” (2007) UTLJ 727 at 728. On British 
and American differences, see e.g. Michael Lobban, “The Varieties of Legal History” (2012) 5 Clio@Thémis 4, online: 
C@T <http://www.cliothemis.com/The-Varieties-of-Legal-History>.

70 See Philip Girard & Jim Phillips, “Rethinking ‘the Nation’ in National Legal History: A Canadian Perspective” 
(2011) 29 LHR 607; Peter Karsten, “The CANZ Approach to Legal History” (2003) 21 LHR 615 (on the comparative and 
polyjural focus of many legal historians of Canada, Australia and New Zealand (CANZ)).

71 For the project description, see online: Academia.edu <http://academia.edu/3581717/Jurisdictional_Complexity_
in_Western_Legal_History>. C.f. Michael Brown & Seán Patrick Donlan, eds, The Law and Other Legalities of Ireland, 
1689–1850 (Farnham, UK: Ashgate, 2011); Seán Patrick Donlan, “Entangled Up in Red, White, and Blue: Spanish West 
Florida and the American Territory of Orleans, 1803–1810” in T Duve, ed, Entanglements in Legal History: Conceptual 
Approaches (Frankfurt am Main: Max Planck Institute for European Leal History, 2014) 213.

72 Randall Lesaffer wrote, to his credit, that ‘the numerous local, regional and later national legal systems were 
equally real and substantial’: Randall Lesaffer, European Legal History: A Cultural and Political Perspective (Cambridge, 
UK: Cambridge University Press, 2009) at 5. But discussions of Europe’s local laws, its iura propria, make up at most 10 
of the 549 pages of the work. See Seán Patrick Donlan, Book Review of European Legal History: A Cultural and Political 
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IV. Conclusion

So our future may be our past; comparative legal/normative history might be useful for preaching polyjurality. 
It might even be the most appropriate pedagogical option given its constitutive influence on our societies and 
our selves. Indeed, taking Harry Arthurs’s comments on McGill’s transsystemic approach out-of-context, we 
might say that legal history:

challenges the notion that law’s logic is bounded, its values fixed, its processes ascertainable, and its outcomes 
predictable. [It] does not arrive … neatly encoded according to juridical family or conceptual category. 
Instead, legal systems and categories collide with and penetrate each other, reinforce and refute each other, 
in unpredictable ways. Civil or common law, religious or secular law, domestic or international law, state law 
or some other kind, all form part of the open-textured, complex, heterogeneous normative universe which 
students must learn to inhabit. Law … is therefore found not only in statute books and law reports; it is found 
everywhere, inscribed in private documents, embedded in custom, extruded from transactions or experienced 
as conventions of discourse and routines of daily life. Indeed, … by acknowledging the infinite varieties of 
‘law’ … [, it] underscores the need for a ‘dialog with otherness’. It denies students the comfort of the familiar: 
it asks them to imagine law as if they were someone else. Even law’s connection with justice cannot be taken 
for granted … ; law sometimes empowers, sometimes oppresses and sometimes seems to do not much at all.73

History can provide this same panorama of polyjurality, either on its own (under whatever guise) or in 
conjunction with the sorts of programmes reviewed here.74

Perspective by Randall Lesaffer, (2011) 51 Am J Legal Hist 392. C.f. John W Head, Great Legal Traditions: Civil Law, 
Common Law, and Chinese Law in Historical and Operational Perspective (Durham, NC: Carolina Academic Press, 2011).

73 Arthurs, “Law and Learning”, supra note 41 at 637–8.
74 My Comparative Legal Systems class in Limerick is, in practice, largely focused on comparative legal history. 

Similarly, a class on, for example, Legal History could also be comparative.
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