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Things Being Various: 
Normativity, Legality, 

State Legality

SEÁN PATRICK DONLAN

World is crazier and more of it than we think,
Incorrigibly plural. I peel and portion
A tangerine and spit the pips and feel
The drunkenness of things being various1

I. INTRODUCTION

D EBATES SURROUNDING THE concept of ‘law’, or the utility 
of such a concept, are not new. The search for the meaning of ‘law’ 
has long been an important part of Western thought, but, with a 

few important exceptions, most contemporary jurisprudes appear profoundly 
uninformed by historical and comparative analyses. Seeking universal concepts 
of law, legal philosophers often seem ignorant of, or uninterested in, concep-
tual universes beyond their own time and place. The standard of state law has 
been an especially important model, both explicitly and implicitly. Eschew-
ing comparative analysis, across either time or place, jurists have generated 
through it an idealised concept rooted in the legal and governmental forms 
with which they are most familiar. For the Western past and for much of the 
global present, however, the metric of state law is inappropriate.

State law is, in fact, a relatively novel and recent normative form even in 
the West, though one particularly successful at colonising and dominating its 
rivals. As a model, it has impoverished our professional and public discourses 
on law for much of the last two centuries—the period of the state’s matura-
tion as a meaningful political form. The belief in law’s necessary marriage 
to the state has distracted us from a deeper, more public, past convention 

1 L MacNeice, ‘Snow’ in Poems (Faber & Faber, 1935).
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that might be more useful for the present and, indeed, for the future. Laws 
and legal institutions, identifi ed as such, preceded the state. In fact, a unifi ed 
system of national state common laws is the historical exception rather than 
the rule. Before the rise of the state, laws existed and competed both with 
rival legal regimes and with other forms of normativity. When it did arise, the 
law of the state was parasitic on an already established, conventional concept 
of law, as well as, more importantly in practice, pre-existing legal institutions.

This recognition of law’s origins in more general, if institutionalised, norms 
in an age before the state and its laws has important benefi ts for legal study. 
It suggests that any meaningful understanding of ‘law’ requires comparative 
and historical analysis. It suggests that this comparative-historical analysis and 
methodology must be broadened to capture social norms (norms) that do not 
qualify as legal norms, either as conventionally understood (laws) or by the 
standard of the state (state laws). That is, legality, including state legality, must 
be set within normativity more generally.2 Indeed, where possible, our focus 
as scholars should be on normative communities rather than narrowly legal 
or political institutions, and our ability to generate an accurate picture of the 
complex normativity of a place remains insuffi  cient without attention to the 
degree to which the principles of a normative or legal order are implemented 
in practice and alter over time. This comparative and historical analysis will 
not, however, provide a neat picture of discrete and mutually exclusive units 
of norms, laws and state laws. Instead, any deep focus on the wide spectrum 
of normativity will reveal a wide variety of hybrid, dynamic forms. Any inves-
tigation of this hybridity seeks, at best, to capture a normative snapshot that 
alters as soon as it is taken.

The standard of state law is so theoretically dominant and practically 
important that it is easy to be distracted by its gravitational pull. In a series of 
papers over the last few years, I have sought to promote a more holistic, rela-
tional analysis of the legal-normative ‘hybridity’ of diff erent time-spaces. In 
this work, the comparative enterprise was explicitly defi ned as a close reading 
of normative-legal complexity. In articulating this approach with contempo-
rary examples in mind, I made use of modern conventions to distinguish 
between what I called ‘legal hybridity’ and ‘normative hybridity’. In doing 
so, I attempted to bracket any deeper conceptual analysis that might distract 
from that study. However, this concession, the use of bifurcated categories, is 
itself distorting for a more general theory of normativity. In any event, my 
use of ‘hybridity’ is related to two interconnected axes of investigation. The 
fi rst, employing modern conventions, was between (i) non-state norms (ie both 
normativity and legality independent of the state) and (ii) state laws (state 
legality). A second axis focuses on the gap between the titular principles and 
the actual practices of normative and legal orders (an interrelated assemblage 

2 ‘Legality’ here merely refers to having to do with law, rather than with the more complex 
notion of the ‘principle of legality’ related to the ‘rule of law’.
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of norms). While I have created confusion by adopting this approach, the 
study of this hybridity, along with the diff usion of norms and laws that cre-
ates the various hybrids, points towards the need for a historical, comparative 
and institutional theory that sets research on legality within the wider matrix 
of normativity.

II. CONCEPTS

Jurisprudence, in the sense of legal philosophy, can often seem to operate 
backwards. An ideal conceptualisation of ‘law’ defi nes in advance what counts 
as such or what fails to meet its requirements. Actual practices are measured 
by preconceived, abstract formulations. These are frequently products of pre-
sentist perspectives, thin and whiggish histories, and limited cultural horizons. 
Context is lost. In such an approach, any neologism (eg ‘wal’) is as meaningful 
a conceptual choice as ‘law’. Speculation of this sort will be idle until jurists 
have a better idea of the lived practices of the past and the present, both in 
the West and beyond. To be meaningful, this requires investigation of the 
understandings of law that are internal to both those engaged in formulating 
the meaning of the practices in some offi  cial or even philosophical sense and 
those engaged in the practices but external to such debates.

Grossly simplifying the complex, the relationship between words and the 
world around us is always bridged by convention. ‘Norms’, in the sense of 
normative valuing, are standards of oughtness or appropriateness, of right 
claims and conduct. This usage in English and many other European languages 
is long established, but originally grew out of the Latin norma, a craftsman’s 
tool used to create right angles. In this sense of oughtness, norms and the 
normative communities that maintain them are a universal aspect of human 
existence. We are, we might say, normative animals. Both in our use of ter-
minology as well as in its lived forms, we can express normativity in radically 
diverse ways. But our terms need not be universals; instead, they denote spe-
cifi c, if complex, conventions with which the relevant community is familiar. 
And conventions have histories—they are contested and change. Anomalous 
uses may appear. ‘Law’ and its cognate forms across the West are no diff er-
ent. They have no essence or fi xed meaning. Their signifi cance comes from 
convention, from collective experiences and common opinion.3

3 At least in the vast majority of cases, norms believed to be universal must be little more than 
a projection of a community’s internal values beyond itself, to reify its standards of appropriate-
ness and excellence. This might even be true for ‘justice’ itself. While some minimal human goods 
and values may exist across time and space on the basis of generally common human inclinations, 
these are so extraordinarily plastic and so profoundly altered in diff erent normative contexts that 
nominally common elements are invariably thin. This includes law, though its institutionalisation 
results in a greater level of autonomy vis-à-vis both other norms and the order from which the 
legal regime developed.
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Given the long history of the term ‘law’ and the manner in which second-
ary meanings can arise over time, the concept for which it stands is admittedly 
polyvalent rather than univocal. Nevertheless, there remains an identifi able 
focal or central meaning. For centuries, ‘law’ has, across the West, stood for 
norms of specifi c institutions structured in specifi c ways in specifi c times and 
places. It was a subset of more general normativity, an institutional normative 
order attended to or overseen by individuals trained in the conceptual vagaries 
and vocabulary of an established, meaningfully substantive normative order. 
In this construction, legal orders are a product of intellectual and institution 
formalisation.4 In this way, law (legality) is distinguished from both less organ-
ised—but no less meaningful or valuable—instances of social normativity and 
the narrower, derivative form of state law (state legality). The associated West-
ern folk concept of law was employed to distinguish laws from customs, both 
within Europe and beyond. However, this conceptualisation of law is neither 
a universal, scientifi c category nor an inherently superior form of normativity. 
A place without law simply manages its norms diff erently. Indeed, Western 
‘law’ is not the only complex intellectual and institutional form of normativity; 
others very similar to our own have existed, and exist now.5 In addition, our 
concept of law, if not always its related practices, has been exported around 
the globe over the course of centuries of Western colonisation and hegemony.

But we need to be careful. It is one thing, for example, to liken the concepts 
behind the terms for ‘apples’, ‘oranges’ or ‘pears’ in diff erent languages. It is 
quite another to equate complex forms of normativity without distinction. 
Removing normativities, including laws and state laws, from their specifi c 
contexts kills what makes them live and meaningful for their communities. 
To claim that one is merely a particular version of the other confuses our 
unique conventions with universal constants. Comparatists know, of course, 
the value of fi nding commonalities, but a common core between concepts in 
diff erent traditions remains distinct from the original concepts. This third, 
usually more abstract and bloodless, conceptualisation may drain the original 
two of the distinctive elements that gave them local signifi cance. Like their 
descriptions, meanings are thick. It is in this sense that eff orts to validate non-
Western forms of normativity by labelling them ‘law’ are often misplaced. 
As a descriptive matter, the promiscuous use of ‘law’ for just any concept or 
form fails to appreciate its encultured, conventional application. While such 
eff orts are often meant to prescribe a kind of moral and political  equivalence 

4 This is not, or so I suggest, an empty formalism. If the king’s law was always law even if 
unjust, there were substantive requirements that denied legal status to forms otherwise indistin-
guishable. That is, there was a requirement of some minimal accepted authority and external, 
and culturally specifi c, substantive metrics that distinguishes law from the rules, institutions and 
sanctions of banditti. This external measure was no doubt fi ne and sometimes diffi  cult to maintain 
in practice. It could be quite vague, part of the wider European culture, not least Christianity.

5 It is tempting, for example, to equate well-developed Chinese forms that predate our own 
with law. There is probably little harm in this. There may even be a positive gain in recognising 
that our concept, or very similar concepts, may be found elsewhere.
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between Western laws and other law-like norms, this ironically makes the 
Western concept of law an absolute metric for others. It thus assimilates non-
Western or non-standard forms of normativity to a dominant, hegemonic 
meaning linked to Western ideas and institutions. It is, ironically, a type of 
conceptual colonisation.

III. CONVENTIONS

Convention, including conceptual conventions, is necessarily a product of time 
and place. In short, Western legal history since the fall of Rome is a move-
ment from ius to lex: that is, from a sense of rightness, closely associated to 
the meaning of norm and often with respect to social mores, to the posited 
rule of a political authority. In this, there is a repetition of sorts of what hap-
pened within Rome over its long life. That story, however, would distract us 
too much here. For now, it is enough to note that a very rough and revisable 
typology of normative institutionalisation in the West can be created for the 
period after the fall of Rome. The picture painted will lack precision, but will 
capture the overall truth of the development of institutionalised normativity. 
This spectrum of institutional forms is closely connected to the political move-
ment towards the modern nation-state over time. This movement need not, 
however, be unidirectional. Later forms never entirely displace earlier, simpler 
orders. And if this development need not be universal, our Western story has 
parallels elsewhere.

Inchoate and inconsistent, implicit social norms can be rationalised through 
language, itself another normative ordering, to general principles or more 
 specifi c rules. This is as much a question of practice as principle, and happens 
organically over time as regularities are sought in norm creation and applica-
tion. In this way, normativity is instantiated in tradition, from a large variety 
of (i) implicit and non-institutionalised normative practices and orders to ever-
more institutionalised forms. If a bright line cannot be drawn, the creation 
of a (ii) ‘normative regime’ can be seen as the inclusion of a minimal level of 
specialisation—perhaps largely in personnel—in creation, however conscious, 
and/or application, whatever the content. The further shift to a (iii) ‘legal 
regime’ that meets the institutional threshold is obviously signifi cant. The for-
malities that historically led to the recognition of normativities as ‘law’ include 
specialisation in personnel, training and language, the last of these assisted by 
the introduction of writing and archives that allowed an institutional memory 
of authorised or authentic norms to be maintained over time and space.

But this type of legality, like normativity, took plural forms. Normative 
and legal ordering was multicentric, with disparate competing centres of 
power and persuasion. Legal regimes only rarely sought, and still less often 
expected, to govern their rivals. The ability to legislate or adjudicate authori-
tatively—to have ‘jurisdiction’ or the ability to ‘speak the law’—was contested 
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for  centuries. Indeed, looking at Europe in the period after the fall of the 
Roman Empire, there were for centuries multiple contemporaneous normative 
and legal regimes coexisting and overlapping in the same geographical space 
and at the same time, though often aff ecting diff erent individuals. Even after 
Roman law was rediscovered through Justinian’s Digest, it was only one such 
regime. For a long time, the legal regimes of Europe included multifarious folk 
laws, local and particular iura propria, the romano-canonical ‘learned laws’, 
and other transterritorial iura communia (including feudal law and perhaps the 
lex mercatoria). A complete picture of this normative landscape would require 
us to add numerous other normative and legal regimes, not to mention other 
non-institutionalised normative practices and orders.6 Further, norms and laws 
could be bent by the practical pressure of power: here from the king, there 
from the local aristocracy, there from the church.7

When they fi nally develop late in Western history, states and their laws 
are still more formally institutionalised. (iv) ‘State legal regimes’ make the 
novel claim to sovereign dominance or exclusivity. Other normative orders and 
regimes were seen, at least in increasingly important theories of state sover-
eignty, as reliant on the suff erance of the state. Gradually legality began to be 
equated with state legality. Finally, the modern Western (5) ‘state legal systems’ 
of the nineteenth century were able to make such claims comparatively more 
meaningful while also threading together the diverse legal regimes that per-
sisted into a single national common law, though earlier ideas and institutions 
might continue to exist within reformed structures and substantive law.8 While 
the last half-century has brought many changes and the future promises more, 
this modern legal world persists and remains dominant, at least in legal terms.

IV. COLONIES

Examples of historical hybridity are easy to fi nd, particularly in colonial con-
texts, where the diff usion of norms and laws leaves a hybrid easier to recognise 
than in the old world. For example, just after the turn of the nineteenth cen-

6 The former regimes included numerous summary and discretionary jurisdictions of ‘low’ 
justice, arbitration of diff erent sorts, the internal jurisdiction of non-state corporate bodies like 
guilds, and a wide variety of other alternative methods of dispute resolution. These lesser jurisdic-
tions arguably aff ected more people more of the time than did royal or common laws. They were 
everywhere in communication with, though diff erentiated from, less institutionalised normative 
orders. But family decision-making, religious mediation, blood feuds, duelling and vigilantism, 
among other forms, must also be included. The boundaries between these orders and the law 
was porous.

7 If the triumphalist dominance of its ‘common law’ often obscures English legal hybridity 
and diff usions, this kaleidoscopic motion was, and is, no less true of the Anglo-American legal 
traditions. 

8 The equity courts, for example, in the sense of the English Courts of Chancery, continues 
to have a subterranean existence in English law although all of that substance is now lumped 
below the historically inappropriate label ‘common law’, which had, in fact, been the laws of the 
courts of common law specifi cally, excluding equity, ecclesiastical law, manorial law and so on.
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tury, the area that is now the American state of Louisiana was divided between 
two territories, the American Territory of Orleans and Spanish West Florida. 
The former made up most of what would become the state, though it was 
only a small piece of the vast area (‘La Louisiane’) obtained by the United 
States in the Louisiana Purchase (1803). It had been French, then Spanish 
for lengthy periods. Although its people were overwhelmingly Francophone 
throughout this period, it was held by Spain at the time of the French Revolu-
tion. The impact of that event, cataclysmic in the old world, was hardly felt in 
the new. In the early nineteenth century, La Louisiane was very briefl y French 
again before its sale to the United States. A fl ood of Anglophone immigra-
tion, including many lawyers ignorant of the traditions of local law, followed.

Bordering Orleans, Spanish West Florida extended from present-day Loui-
siana, through Mississippi and Alabama, to Florida. It had been French and 
then British, before Spain captured and obtained it as a result of the Ameri-
can Revolution. For almost 40 years it was ruled by the Spanish alongside 
their Louisiana territory. The laws of both were French and Spanish colonial 
variants of the ius commune. In contrast to Spanish Luisiana, and in addi-
tion to signifi cant Amerindian and slave populations in both West Florida and 
Luisiana, the former was largely settled by Anglophones. Although Spanish 
control was increasingly contested by the United States, West Florida remained 
Spanish until the second decade of the new century. By the early nineteenth 
century, the diff usion of diff erent populations and legal traditions into Orleans 
and West Florida had created unique legal and normative hybrids.

Within a decade after Americans obtained authority over Orleans, a com-
plex hybrid of continental private laws, Anglo-American criminal law and 
American public laws (distinct from that of England) was established. A sec-
tional ‘mixed jurisdiction’—as we call it now—was formed.9 The territorial 
legislature decided to redact its private law, the Governor eventually assented, 
and the Digest of  the Civil Laws Now in Force in the Territory of  Orleans 
was promulgated in 1808. Published in French, it drew its substance from the 
laws in force, a Spanish colonial variant of the ius commune. Much of its 
form, however, including the use of the French language, was drawn from the 
projet to the Code Civil (1804). Neither merely doctrine (legal scholarship) 
nor merely declaratory, the Digest only abrogated those laws that contradicted 
it. This represented a substantial shift towards positive laws, in contrast to 

9 Of course, the Anglo-American and continental traditions were themselves diverse, and dif-
fered in signifi cant respects from their common modern forms. The former was still dominated 
by the fl exible and variable methods of the ius commune and pre-modern digests that functioned 
as restatements of the law rather than modern codes. The hyper-formalism of the exegetical 
school had not yet secured its pre-eminent position, even in France. And with Anglo-American 
law,  England was yet to create a united court structure. Neither in the United States nor in 
 England was there a binding system of stare decisis. Precedent remained persuasive. In general, 
the positivism that made these changes possible was not yet dominant, even though it was in the 
ascendancy. A failure to understand how diff erent this legal context was from later periods has 
marred Louisiana legal history for a long time.
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either the rule of jurist’s doctrine or judge-made law, though codal, exegeti-
cal positivism was never embraced. Jurisprudence, both before and after, also 
showed continuity with the private law before the arrival of the Americans.

But the private laws of the Orleans Territory were almost immediately fi l-
tered through hybrid Anglo-Spanish procedures as Anglophones appeared as 
judges and advocates. Criminal law and procedure quickly became Anglicised. 
Trial by jury and habeus corpus were easily received. Commercial law slowly 
shifted to American laws. This post-revolutionary, post-colonial legal hybrid-
ity was also mirrored by competing extralegal normative rules and orders. For 
example, the American Governor himself participated in a duel in 1807 with 
a political enemy. The age of honour, a non-state normativity that had its 
own norms and adjudicators, was not dead. The Orleans Territory is admit-
tedly a special case, given the explicit complexity of its legal origins, but other 
legal traditions, in both the old world and the new, contained similar, often 
much deeper, complexities. To some degree, greater unity would be established 
across the nineteenth century, but all Western jurisdictions were complex. As 
with present jurisdictions, those of the past would be best understood through 
a relational study of normativity, legality and state legality.

West Florida was similarly complex. Spain’s complex municipal and colo-
nial laws formally applied, but there was little access to either legislation or 
doctrine. Also, like the population as a whole, its minor magistrates tended to 
be Anglophones. The result seems to have been that the widespread Spanish 
tolerance of local custom meant that ordinary adjudication in West Florida 
could refl ect, albeit indirectly, Anglo-American laws. Outside of the courts, 
too, Anglophones sought to push the offi  cial laws towards norms and laws 
with which they were more familiar. In any event, by 1810, the American 
state had forcibly annexed West Florida (arguing that it had been included 
in the Louisiana Purchase). In 1812, when the Orleans Territory became the 
state of Louisiana, the westernmost districts of West Florida were tacked on, 
providing a signifi cant injection of Anglo-Americans broadly versed in con-
tinental law. The two territories, whose histories had been entangled for so 
long, were united. Their laws and peoples, of diverse origins, formed a new 
hybrid. It was one of many.

V. HYBRIDS

My attempt to encourage jurists to see the comparative enterprise as a close 
reading of normative-legal complexity, in both the past and the present and 
in both principle and practice, has been conducted in the language of ‘hybrid-
ity’. This was done because competing conceptualisations, especially those of 
‘legal pluralism’ and ‘mixed legal systems’, were each limited and partial in 
practice. So why ‘hybridity’? In its origins, the Latin word hibrida referred to 
a wild boar/pig mix. A ‘hybrid’ is still commonly seen as a complex individual 
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entity, a singularity, from two parents. More recently, the term has become 
far broader in application. This more elastic meaning can be productive. In 
‘post-colonial studies’, for example, the concept of ‘hybridity’ serves as part 
of a critique of binary, reifi ed thinking about cultures and their members. 
It emphasises the deep and dynamic complexity of individual identities in 
colonial and post-colonial contexts. But ‘hybridity’ is rarely used in legal and 
normative scholarship. When employed by comparatists, it is synonymous with 
the ‘mixity’ of state laws, ie the coexistence of diverse, discrete state legal 
traditions within a single jurisdiction. It is a common, but minor, usage, a 
rhetorical relief from the use of ‘mixed’. I have suggested instead that ‘hybrid-
ity’ may be used as a constructive term-of-art in a holistic, relational analysis 
of the legal-normative complexity of diff erent time-spaces.

This sense of ‘hybridity’ is admittedly related to the scholarship of both 
empirical and radical ‘legal pluralism’. But many legal pluralists show little real 
interest in state law, the conceptual analysis of ‘law’ or the established con-
ventions related to these subjects. Their focus is typically limited to non-state 
norms, and they often adopt an overbroad and overly casual, unconventional 
use of ‘law’. While the result is close to what is argued here—a division of 
normativity, legality and state legality—the legal pluralist’s concept of ‘law’ 
excludes almost nothing. It is also often portrayed as something universal 
rather than encultured. In addition, ‘radical’, ‘critical’ or ‘post-modern’ legal 
pluralists correctly emphasise that individuals, not institutions, are the con-
stant, if incremental, creators of both norms and laws. But this descriptive 
focus on individuals as the nexus of various normativities emphasises an 
almost chaotic kaleidoscope of normative complexity. It obscures meaningful 
commonalities. Like language itself, the meaning of normativity and legality is 
relational rather than merely individual; a solipsistic law makes no more sense 
than a private language. The aggregative normativity and legality of corporate 
communities and their institutions must be taken seriously. This is, of course, 
the natural concentration of much legal and social science. Accepted as work-
ing generalisations, as useful shorthands that allow us to get work done, this 
communal or institutional focus need not involve reifi cation, deny individual 
possibility or ignore complexity. It off ers, however, a manageable viewpoint 
from which to understand legal-normative creation and negotiation. Indeed, 
an individual focus might blind us to these wider patterns of normative infl u-
ence. Finally, we must attend to the larger forces that drive subjects in their 
choices. Individuals do not generate norms ex nihilo. They may be little more 
than fl otsam and jetsam in a hurricane.

If my sense of ‘hybridity’ is wider in practice than ‘legal pluralism’, or so I 
argue, it is considerably broader than the discussions of explicit and relatively 
discreet combinations of legal traditions identifi ed as ‘mixed legal systems’. 
Even at their most expansive, comparatists and mixed jurists are still essen-
tially positivistic. They make only occasional forays into culture. There is little 
discussion about the gap between black letter law and their actual application. 
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My focus is the deeper complexity shot through every aspect of normative and 
legal ordering. There is little science to this. Assigning labels to the diff erent 
fragments of an order, no less than the order itself, is always an approxima-
tion that will fail to capture the nuances of actual practice. They are never 
closed, never static.10 Norms, whether legal or non-legal, are always in fl ux, 
stabilised only—though profoundly—by the weight and inertia of convention, 
of traditions and practices, as well as by the purposes served by the norms. 
Without giving up a belief in talking sensibly about complexity, I have tried 
to recognise that norms and laws always exist in a complex and fl uid web 
that can only very roughly be captured in the language of pan-national legal 
and normative movements.

Finally, the analysis of normative and legal hybridity, understood in this way, 
goes hand-in-hand with the study of normative-legal ‘diff usion’, the movements 
over time that generate normative-legal complexity. The discussion of diff usion 
is, of course, common among comparatists. A bewildering and occasionally 
enlightening vocabulary exists for this: ‘receptions’, ‘transplants’, ‘transfers’, 
‘contaminations’, ‘irritants’, ‘migrations’ and the ‘transfrontier mobility of 
law’. I have little to add here except to note that William Twining has been 
especially aware of the importance of looking beyond state law in the pro-
cess of diff usion, as well as in the utility of existing social science discussions 
about normative transfers.11 In short, hybridity is, as I defi ne it, a historical, 
comparative and institutional theory that sets research on legality within the 
wider matrix of normativity. It does so by looking at the complexity of (i) 
non-state norms (ie both normativity and legality independent of the state) 
and state laws (state legality), and (ii) the gap between the titular principles 
and actual practices of normative and legal orders.

VI. CORPORA

As noted, the standard of state law is both so theoretically dominant and 
practically important that it is easy to be distracted by it. Refl ecting important 
conventions of the past two centuries, the state may be used, not unreason-
ably, to mark the border between the legal and the non-legal.12 However, the 
use of state ratifi cation to establish the law/non-law boundary has been, for 

10 In this way, hybridity challenges the dissection of plural and dynamic traditions into discrete, 
closed ‘families’, ‘systems’ or ‘circles’ and undermines commonly held and conjoined beliefs in 
legal nationalism and positivism, legal centralism and monism.

11 See, eg W Twining, ‘Diff usion of Law: A Global Perspective’ (2004) 49 Journal of  Legal 
Pluralism 1.

12 Such a distinction is meaningful, defensible and accepted in practice by jurists, many social 
scientists and the public. And state laws are distinct, at least in practice, from other norms. 
For much, though admittedly not all, of the world, the modern state and state legal systems 
play a critical role that should not be ignored. While we may fi nd that norms are encircled and 
hemmed in by the state, we may also fi nd that state laws act ‘in the shadow of’ very meaning-
ful non-state norms.
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me, a merely practical maoneuvre. Accepting this simplistic bifurcation was an 
attempt to bracket or set aside deeper and passionate philosophical debates in 
the interests of generating useful data, but the use of a simple legal/non-legal 
division is inappropriate for a more general theory of normativity. Instead, as 
a method of comparative analysis, hybridity marries conceptual and empirical 
models from the legal and social sciences to investigate the principles and prac-
tices of (i) state legality (including those of customary and religious origin) 
and (ii) lived non-state norms. The latter contains both normativity and non-
state legality, especially non-state justice systems. Using modern conventions, 
I referred to these rather roughly as ‘legal hybridity’ and ‘normative hybrid-
ity’; they might be better labelled ‘state hybridity’ and ‘non-state hybridity’.

Defi ned in this manner, the focus is on the origins and organisation of 
the rules and principles of an order, regime, system or corpus of law. ‘State 
hybridity’ obviously includes mixed legal systems. This category is itself quite 
large, including many of the present legal systems in the world. These mixed 
systems, including some quite exotic hybrids, were often the result of West-
ern political expansionism and the diff usion of its laws. Especially through 
colonialism, Western laws came into contact with numerous other legal and 
normative traditions: Asian, Hindu, Islamic, a wider variety of customary 
traditions, etc. Some of these were already complex hybrids, but the addition 
of Western laws—either by imposition or through borrowing under Western 
hegemony—further complicated the normative-legal spaces of much of the 
world. The result, globally, are a number of coherent and connected, though 
never closed, legal traditions. These are both meaningfully national and pan-
national. Indeed, far-fl ung jurisdictions, including many post-colonial states, 
continue to look to their mother tradition for guidance. But context and local 
signifi cance is everything. While it may be necessary to make simplistic taxo-
nomic classifi cations for pedagogical and professional purposes, it is mistaken 
and deeply Eurocentric to assume, for example, that India is best classifi ed 
as an Anglo-American system or that China is best classifi ed as belonging to 
the continental legal traditions without recognising the practical importance 
of the diff erent contexts and the presence of additional, competing traditions, 
Western and non-Western, within law and without.

Indeed, drawing deeply on comparative legal history and the extensive 
comparative literature on the processes of diff usion, the recognition of legal 
hybridity extends much further. All state laws are examples of what social 
scientists call ‘state’ or ‘weak legal pluralism’. Even here, however, the legal 
‘system’ remains unifi ed, at least in theory. Jurisdictional confl ict is handled, 
either formally or informally, by state institutions whose recognition or rati-
fi cation, when it comes, eff ectively converts the rules and decisions of other 
orders (including state-sanctioned customary orders) into state laws. This need 
not happen explicitly; the complex and varied ingredients of a legal tradition 
may lie hidden below state law’s superfi cial surface. As noted, Europe’s mul-
tifarious legal traditions, not least those of England, were forever in motion 
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towards new permutations and momentary equilibria. While these ancestors 
may have little continuing control over their progeny, the recognition of his-
torical hybridity alerts us to the complexity of even the most ordinary, and 
apparently autochthonous, system.

Just as importantly, neither the state nor those laws that preceded the 
state have ever had normative exclusivity. There has been no—and is now 
no—unifi ed and pure normative or legal space, controlled respectively by an 
all-embracing state or society. Instead, laws and norms always rest within the 
wider web of what social scientists call ‘strong’ or ‘deep legal pluralism’, the 
totality of normative orders and more diff use normative infl uences. As noted, 
this wider ‘non-state hybridity’ is often referred to in contemporary social 
science as ‘legal pluralism’ or, more recently, ‘normative pluralism’. Legal 
pluralists usually mean to capture the interaction of state laws and semi-
autonomous non-state normative orders that lack the sanction of the state. 
In practice, the focus of such analysis is usually on non-state norms beyond 
the West, often in the shadow of a failed and imported state and frequently 
with a hint of cultural essentialism. Indeed, with the laudable aim of insisting 
on value parity between Western and non-Western forms, legal pluralists have 
attacked the jurist’s narrow focus on the state and the politics of colonial-
ism and hegemony they saw linked to it. This has often succeeded in making 
scholars sensitive to similarities between non-state norms and state laws, but 
the blurring of these categories has also often confused jurists, arguably dis-
suading many from engagement.13 The language of legal pluralists and their 
allies—‘everyday law’, ‘implicit law’, ‘living law’, ‘ubiquitous law’, ‘unoffi  -
cial law’ and even ‘law in brief encounters’—jumbles enlightening metaphors 
with established meanings and conventions. The suggestion that any normative 
order is a legal order is ultimately unhelpful and undermines pluralist insights.

VII. ACTION

So, all contemporary normative and legal traditions are hybrid creations, an 
ongoing gumbo of nominally native elements and new, often borrowed, fea-
tures. In addition to this type of hybridity, however, a second type exists. It 
is obvious, but too essential not to recognise. Normative and legal orders 
of various types can be distinguished on the basis of their titular principles 
and actual practice. That is, current discussions of hybridity can focus on an 
order, regime or system. But understood in this sense, the image presented 
may appear static and coherent. Complexity will seem an aspect of the order’s 
past and, however unintentional, an impression of unity will be suggested. 

13 Understandably, perhaps, jurists are often more interested in legal norms than social norms. 
In fact, both comparative lawyers and legal historians, refl ecting their disciplinary training and 
a more general conventional use of ‘law’, use ‘legal pluralism’ as a synonym for what ‘state 
hybridity’. 
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But hybridity also involves, indeed is still more concerned with, the varying 
interpretations and applications of such rules and principles and their eff ects 
on these standards over time. It reveals that these approximations, or reifi -
cations, are never the whole story. With respect to both normative and legal 
orders, there may be a signifi cant divide between its overt understanding or 
self-understanding and the often covert, unarticulated realities of its practice 
(without denying that principle and practice infl uence each other dialectically).

But this analysis of legal and normative practice should not focus only on 
internal considerations and professional activities. Even internal decision-mak-
ing is increasingly aff ected by all manner of global norms, a fact with which 
legal theory is struggling to come to grips with. And these are external to 
national state laws, and to law itself. The public interpretation and application 
of law, or obstruction to application, is critical to my approach. Legal and 
normative consciousness is, in fact, as important as codes or case law. Indeed, 
because the infl uences on legislation, adjudication and legal consciousness go 
beyond considerations merely internal to an order, it is necessary to include 
still more diff use normative and practical infl uences. Dominant political, eco-
nomic and ideological forces and power relationships inevitably impact on 
legal and normative practices of norm-generation and interpretation. While 
these may be seen as external, such infl uences are secreted in the interstices of 
internal practices. This can be both local and global. Diff usion, for example, 
occurs not on the basis of rational choice, but under the infl uence of cultural 
prejudice and political, economic and ideological hegemony.

This focus on practice is obviously able to draw on numerous, well-estab-
lished approaches to law that underline the complexity of the most ordinary 
law and legal system; the gap between the ‘law in books’ and the ‘law in 
action’.14 If the latter is not merely meant to be vulgar behaviourism, it must 
actually concern itself with what William Ewald called the ‘law in minds’.15 
Similarly, Rodolfo Sacco’s theory of ‘legal formants’ goes beyond the inevita-
ble slippage of legal interpretation. Instead, he underscores the considerable 
diversity in the interpretation of state laws, a complexity frequently rooted in 
practical, professional diff erences among those interpreting the law (especially 
judges, jurists and legislators).16 Contrary to appearances, there is no single 
legal norm in a coherent and neatly hierarchical system, not even in the most 
apparently monolithic tradition. A number of other modern schools of legal 
philosophy—perhaps especially post-modern legal theory, critical legal studies 
and various schools of hermeneutics—provide many of the same conclusions. 

14 R Pound, ‘Law in Books and  Law in Action’ (1910) 44 American Law Review 12.
15 See, eg ‘Comparative Jurisprudence (I): What Was it Like to Try a Rat?’ (1995) 143 Univer-

sity of  Pennsylvania Law Review 1889. 
16 R Sacco, ‘Legal Formants: A Dynamic Approach to Comparative Law (Installment I of 

II)’ (1991) 39 American Journal of  Comparative Law 1; R Sacco, ‘Legal Formants: A Dynamic 
Approach to Comparative Law (Installment II of II)’ (1991) 39 American Journal of  Compara-
tive Law 343.
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In each of these instances, the insistence on context signifi cantly problematises 
the concept of closed and discrete systems of rules.

These theories are primarily rooted in law and legal practice. They under-
standingly focus on the role of legal actors expounding on doctrine or 
interpreting enacted laws and the jurisprudence produced in adjudication.17 
The analysis of texts is a large part of this type of legal study, though is not 
the whole of it. The complexities of interpretation and application are often 
less obvious in normative traditions that are more oral than written. Failing 
to redact norms may disguise the variable content, or indeed vacuity, of a 
normative order. Where it is appropriate to talk of sustained development in 
any direction, this often occurs sub silentio, without individual intention or 
explicit acknowledgement. The absence of texts, and often the multiplication 
of applicable languages and cultures, signifi cantly complicates an under-
standing of such traditions. On the other hand, the process of writing down 
norms, whether social or legal, has often signifi cantly altered their meaning 
and application. This was true both in the European past as well as in Europe’s 
colonial encounters with other legal and normative traditions. Both at home 
and abroad, redaction has often had the eff ect of placing elites, both juristic 
and legislative redactors and adjudicators, in a more powerful position. Of 
course, actual public practices and legal and normative consciousness are still 
more important. The deep focus on normativities in practice, both ‘in action’ 
and ‘in minds’, is at the heart of hybridity as a comparative enterprise.

VIII. CONCLUSION

The model of state law has impoverished our professional and public dis-
courses on law for much of the last two centuries. Laws and legal institutions 
preceded the state and a unifi ed system of national state common laws. This 
recognition of law’s origins in more general, if institutionalised, norms in 
an age before the state and its laws has important benefi ts for legal study. It 
is both critical and constructive. It suggests that meaningful understanding 
of ‘law’ requires a close and holistic comparative and historical analysis. It 
suggests that comparative method must be relational, broadened to capture 
a thicker image of normative-legal hybridity: normativity, legality and state 
legality.
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17 Indeed, law reports, whatever their formal status as sources of law, can be important to this 
scholarship, functioning as (unscientifi c) case studies of normative application.
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