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Adoption in Vanuatu 

By Sofia Shah
1
 

 

Vanuatu is known for its pluralistic society where there are more than one form of law 

governing the land and people, statutes and customary law
2
. This area is very 

extensive and as this is still an ongoing research I will narrow down my presentation 

to the statutory approach to inter country adoption in Vanuatu and then look at the 

customary approaches to adoption. Internationally there has been a lot of recognition 

given to the rights of the child and this is evident through the Convention on 

Protection of Children and Co-operation in Respect of Inter-country Adoption (The 

Hague Convention I), the United Nations Declaration on Social and Legal Principles 

Relating to the Protection and Welfare of Children with Special Reference to Foster 

Placement and Adoption Nationally and Internationally, 1986 and the United Nations 

Convention on the Rights of the Child.  

 

Most of the provisions which are for the welfare and good for the children have been 

suggested to the regional countries. The regional countries need to incorporate these 

laws into their domestic legislation. By this the message being sent is also on inter 

country adoption. Whether adoption is an international or domestic matter Article 21 

of the Convention on the Rights of the Child specifically states that States have the 

obligation to ensure the best interests of the child as the paramount consideration in 

matters of adoption. For this States need to comply with law and proper procedures. 

States must ensure that proper procedures are in place and that parents must give their 

consent and that adoption procedures should not facilitate sale of children. 

 

The Convention on the Rights of the Child endorses inter-country adoption where a 

child cannot be placed in foster care or an adoptive family cannot be found in the 

child’s country of origin as per Article 21. The Hague Convention II seeks to ensure 

that where inter-country adoption takes place it does so in the best interest of the child 

and that children are protected from abduction, sale or trafficking. Adoptive parents 

come from New Zealand and Australia in some circumstances and these countries are 

signatories to these Conventions however the Pacific island countries have limited 

international obligations in respect of inter-country adoption procedures as per 

Articles, 4, 14 and 22 and the role of central authorities and the regulation and control 

of agencies involved in the adoption process as per Articles 6 to 13. In Vanuatu the 

adoption provisions are found in the Adoption Act (1958) of UK.  

 

 

According to academic Sue Faran, Pacific island children when adopted by non-

pacific islanders gives rise to a few issues
3
. These children lose the connections with 

their language, culture and Pacific identity. There is also the danger that the 

increasing demand for infants available for adoption could lead to abuse of process. 

There have been outcries from time to time that the children are virtually been sold 

into the adoption market. Sometimes non-indigenous residents of pacific island states 

choose to adopt pacific island children while living in the pacific region
4
. The mother 

or both parents of the child may be known to the adoptive parents. While the adopted 

child will have the advantage of being brought up within his or her island country, 
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some problems may be experienced as a result of being raised by parents of a 

different ethnic or racial group. It is also possible that ultimately these ‘expatriate’ 

adoptive parents will return to their own country or move to other countries, taking 

the child with them and thereby severing links with the child’s country of origin. In 

the case of In re Chelsea Lee [2000] VUSC 22, where the adoptive parents were 

Australian, and although resident in Vanuatu for some time, appeared to have no 

intention of renouncing their Australian citizenship
5
.    

 

The court according to the law must always be concerned about the welfare of the 

child particularly where the effect of an adoption order will see the child removed 

from her country of origin, natural parents and wider natural family
6
. In the case of 

The Child M Adoption case No. 23 of 2010, Justice Spears has dealt with this issue in 

detail.  That the application for adoption was brought under the Adoption Act 1958 

(UK) by virtue of article 95 of the Constitution of the Republic of Vanuatu.
7
 

 

Customary adoption is widespread in the region both historically and at present day. 

The customs vary and the extent of its recognition by statute also varies. One of the 

problems with customary adoption is not only that the customs that apply may vary 

within the jurisdiction
8
, but also that often customary adoption takes place in different 

ways and it might be different from island to island like in Vanuatu
9
. Then the proof 

of these customs is another challenge to proof if adoption was really made.  

 

The role of the near family in approving the adoption and accepting it becomes 

important especially when the adopted person claims rights to succession
10

. The 

reason for seeking such an annulment will often be material, for example because of 

issues of succession to property is raised or because the adopted child has become a 

burden. In Vanuatu in the case of M v P Re the Child G [1988] VUSC 2, the mother 

of the child claimed that she had given the child to a relative to care for only because 

she had ten other children to care for. She maintained some limited contact with the 

child through visits but made little material provision for him. The question arose 

whether the child had been adopted in custom. The petitioner’s claim was that ‘in 

Erakor custom if you give a name to a child then the child belongs to you’. While the 

permission of the chief might be sought this was not always the case nor was it always 

necessary to have a feast to mark the occasion. The Judge was persuaded that the 

child had been adopted – even though in this case the child was not Ni-Vanuatu in 

accordance with the local custom
11

.  

 

However in custom there is no such restriction as to who may adopt the child. If 

procedures are followed in custom then anyone whether resident or foreigner may 

adopt a child and vice versa. Both these cases are from Vanuatu but the adoption 

procedures according to custom in both are different. 
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In Vanuatu according to the decision of Justice Spears, the Judges can make an 

adoption order under the Act by exercising their discretion as per section 1 of the 

1958 Act
12

.  

 

He stated that : 

“ The law and practice relating to inter-country adoption has undergone great change 

internationally in the recent years. In particular, the 1993 Hague Convention 

(Convention for the protection of Children and Cooperation in respect to Inter-

Country Adoptions) came about to meet a growing post-World war II demand for 

inter-country adoption. Furthermore, it was recognised that there was a corresponding 

need for clear guidelines to apply to inter-country adoptions particular to safeguard 

the child
13

”.  

 

Vanuatu however, is not a signatory to the Hague Convention. This Convention gives 

effect to article 21 of the CRC and Vanuatu is a signatory to CRC. 

 

The principles embedded in Article 21 of the Convention for the Rights of the Child 

are those that deal with adoptions and inter-country adoptions. According to the 

judgement of Justice Spears, this requires paramount consideration to be given to the 

rights of the child in question. For this the court has outlined the needs to consider the 

following factors: 

 

a. “first considering national solutions- that is, the placement for adoption in the 

country of origin; 

b.   ensuring that the child is “adoptable” 

c. Ensuring that the information about the child and his/her parents is preserved; 

d. Ensuring that the prospective adoptive parents are evaluated thoroughly by 

and independent, responsible and competent government agency in their 

country; 

e. Ensuring that the match of adoptive parents and child is suitable; 

f. Imposing additional safeguards where required; 

g. Ensuring that the placement in the foreign country will be monitored and 

generally supervised by a responsible and appropriate arm of that foreign 

country.”
14

 

 

Therefore the developed international approach to inter-country adoptions requires 

that these two countries work together by sharing responsibilities so that the best 

interest of the child can be ensured.  

 

In this case as there was no guarantee that any responsible and suitable government 

body would take up any responsibility to assess the prospective adoptive parents and 

further on going supervision and monitoring of the adoption. Therefore an invitation 

was extended to the Attorney General to intervene so that proper consideration could 

be given to the implications and international responsibilities arising out of the 

proposed adoption.
15

  

 

Another important factor is the consent of the biological parents to give their child up 

for adoption. This is also provided for under the Adoption Act 1958 (UK) and given 

prominence in court. 
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Now we move on to the custom approaches regarding adoption in the islands of 

Vanuatu which was imparted by Mr. Stevie Namali the National Customary Lands 

Officer of the Malvatumauri, National Council of Chiefs, Vanuatu. One of the reasons 

why customary adoption may be resorted to in families is if the couple have no sons 

then the couple may adopt a son from the husband’s sister and the child would come 

and take over the rank of the adoptive father. Another reason is when there is a lot of 

tribal warfare and the tribe is nearly wiped out then the village would adopt a son who 

can come and start breeding and put a stop to the fight. In most cases both tribes may 

exchange a child to put a stop to the warfare and bloodshed. These children are 

regarded as replacement and both tribes would bring them up as their own child. This 

increases friendship and love amongst the tribes. These sacred adoption ceremonies 

are supervised by the Chiefs and later on the Chief and family also supervise how the 

child is being kept and treated by the adopted parents. In all cases the parents need to 

give consent for the child to be adopted. According to Mr. Stevie in situations where 

there is an unwanted pregnancy then the mother has no choice but to give up her baby 

for adoption. So family members who want a child would talk to her and under 

custom adopt the child as theirs. Once the child is adopted the biological parents have 

no right over the child.   
 

There are various islands in Vanuatu and they have customary rules of adoption of a 

child. I will briefly look at the following islands: 

 

 

Malekula/ Malampa island 

 

On this island the prospective parents have to make payments in custom to the 

biological parents of the child and perform the custom ceremony. A child in Malekula 

can be adopted from the age of one month old till 6 months old. This adoption has to 

be registered with the Council of Chiefs as a form of record which will later become 

useful when sorting out succession rights of the adopted child. This customary 

process of adoption in Malekula is supervised by the Chief
16

. For the adoption to take 

place both biological parents need to give their consent. Once the child has been 

adopted the biological parents do not have any further rights on that child under 

custom and vice versa, the adopted child has no rights on the biological parents 

neither in custom and nor in property. Also once the child has been adopted the 

biological parents cannot take their child back from the adoptive parents.  

 

Even though the custom adoption is being practised and recognised the adopted child 

has to be legally registered to get the legal recognition. This is to ensure the rights of 

the child are safeguarded and the Chiefs are made aware of this process.   

 

  

Santo/Sanma island 

 

In Santo before the legal adoption procedures and law came in , the adoption of the 

child was an arrangement made between the biological parents and the adoptive 

parents. In some areas of Sanma, this is still practised. It has to be noted though that 

prior to all arrangements made, there must be mutual agreement between all parties 

concerned about the adoption. This is still the same for the process of adoption under 

statute. The child in Santo can be adopted from infancy to pre-teen years normally 
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however, some in their older age as a result of being orphans. Under the Santo custom 

the customary adoption does not need to be registered with any custom authority. The 

adoption is not supervised by anyone or the chief as the arrangement is made between 

the biological parents and adoptive parents. If one of the biological parents does not 

give consent the adoption cannot take place. The biological parents lose all rights on 

the child they give up for adoption. However if the biological parents decide to give 

the child a share in their property that would be accepted by the child. It depends on 

the decision of the biological parents. The adopted child often return to their 

biological parents and are allowed to use the land or property according to the other 

siblings’ decisions. The biological parents cannot take the child away from the 

adoptive parents. The custom adoption is well recognised in Santo and is binding in 

its own custom way. The child may return or visit their biological parents but may 

choose to live with their adoptive parents once they grow up.  

 

 

Ambae/ Penama Island 

 

On the island of Ambae, the parents wanting to adopt a child would request the 

biological parents of the child. If an agreement is reached then the interested parents 

would provide gifts to the child and even give something to the biological parents 

before taking the child under their care. 

 

Adoption in  Ambae can be done for newly born babies up to 6/7 months babies. This 

is done at this early age so that the child does not recognise the biological parents. 

This custom of adoption in Ambae is not registered with any authority. It is just a 

process with the family members. Both parents consent is required and if a parent 

does not give their consent then the adoption cannot take place. Once the child is 

adopted in Ambae, the biological parents do not have any rights over the child. The 

adoptive parents have rights full rights over the child, but in instances they can seek 

assistance or advice from the biological parents of the child. The adopted child has 

full rights on the property such as land of the adoptive parents unless they are no 

longer wanted by their adopted parents which rarely happen. The biological parents 

do have the right to take their child away from the adoptive parents if the child is 

mistreated by them. This custom is given full recognition in Ambae and the rights of 

the child under custom are enforced. The families serve as the enforcement agencies. 

In Ambae the biological parents never disown the child. The adopted child can go 

back if he or she chooses to do so even after a mature age as there is no age limit is 

custom for a child to go back to the biological parents. 

 

 

Pentecost/ Penama Island 

 

In Pentecost the adoption process starts with the verbal agreement between the 

biological parents and the adoptive parents of the child. Usually the children get 

adopted in the infancy, older children get adopted when both their parents pass away 

and they are left with no one to care for them.  Once an adoption process or custom 

ceremony has taken place between both parents it is endorsed by the Chief. Then it is 

sealed and recognised by everyone on the island. It is only formally registered when 

there are dealings with the urban areas and needs recognition. The Chief of the 

village/clan supervises this adoption process with the endorsement of the Local 

Government Council in the Provinces. The child cannot be given up for adoption if 

one of the parents does not agree to it. If the parties agree for the biological parents to 

have rights over the child when initial arrangements are made then the child sees and 
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has rights over both parents. Also if the child is mistreated then the biological parents 

can take their child away.  

 

Tanna 

 

In Tanna a child is adopted with a ceremony whereby pigs and mats would be given 

to the biological parents by the adoptive parent’s family. According to the custom if a 

girl is married outside the tribe then when she gives birth one of her children will be 

given back to the village and her family will adopt the child and bring her up. This is 

seen as a replacement of the child/girl that has gone out of the village. The child when 

adopted will be of a very tender age such as 3 years old so that they do not know 

about their biological parents and they are not told about them after adoption.  

   

Advantages of Custom Adoption 

 

The advantages are that it gives adoptive parents a child if they cannot bear children. 

It strengthens the link and relationships between the biological and adoptive families. 

There are fewer burdens on the biological parents if they have many children to care 

for. The advantage of this custom practice of adoption are that it is less expensive or 

cheaper for the parties. It is done within the family tribe and everyone gets involved 

so they know who has been adopted by whom. Also as it is performed in custom there 

are not many documents or paperwork required and can be done at anytime unlike the 

courts where a date has to be given specifically. The advantages of this custom 

adoption in Santo are that a lot of love is expressed in such arrangements and the 

children do not feel neglected. Also very little or no costs are involved. It decreases 

separation or divorce rates especially where couples have a role to provide care for the 

children. Also on the other islands, due to custom there is a lot of respect amongst the 

families and they would not mistreat the child as everyone will see the adoptive 

parents as the natural parents. If in any case the child is mistreated there is a hefty fine 

imposed on the family by the Chiefs. The adoptive parents may seek to reconcile by 

bringing mats, food, kava or even cash, however the child is never sent back to the 

adoptive parents who abused the child. Customary adoption maintains and builds the 

relationship amongst the people and decreases differences between families as all the 

children are taken care of in the same way. It is a symbol of a living covenant within 

families and villages.   

 

 

 

Disadvantages of Custom Adoption 

 

The disadvantages of the custom practice are that the child may still live too close to 

the biological parents. Also the adoption has to be registered at the court rather than 

the customary ceremony so people have to travel all the way to have their custom 

adoption registered which of course involves expenses for the families. Another 

disadvantage is that as custom is unwritten in many places, the procedures may vary 

and the new generations today do not know the custom practices so teaching these 

practices to the children of today for the people of Vanuatu is very important. 

Also there are a lot of outside influences such as the formal and legal adoption 

procedures to give it legal recognition which involves costs and time and heartache 

for the people as they might feel that their well recognised customs have a further step 

under the legal system. It is interesting to note that the Constitution of Vanuatu 

recognises custom but yet there are these legal procedures and requirements to give 

them formal recognition. The custom way of adoption is a more peaceful, cost 

effective process which involves trust and harmony. The disadvantage is that there 
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may be chances of the child being mistreated by the adoptive parents.  Also if the 

adoptive parents have other children of their own it may cause ill feelings and hatred 

and jealousy amongst the children when they are fully grown up and may not be 

equally treated. It also may create family conflicts especially if both parents depend 

on the child when the child grows up.  

 

Conclusion 

 

In conclusion it can be seen that both forms of adoption statutory and customary give 

recognition to the rights and welfare of the child. They however have different ways 

to attain this. For foreign adoptive parents the child has to be adopted through the 

formal statutory procedures as biological parents may not be able to supervise how 

their child is being treated in another country. It is one area where the government 

needs to expand and invest resources especially during these times when child trade 

has become a money making business. Adoption under custom law seems a lot safer 

as the child stays within the bigger family and is cared for which is witnessed by all 

whereas if the adoptive parents take the child away to another country supervision on 

the treatment and care given to the child is currently impossible as this requires both 

countries to work together under the UN conventions to put these supervisory 

structures in place and if a country is not a signatory then enforcement is useless.  
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