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Objectives

· To identify why HIV is a law issue

· To identify the main areas of law that are affected by HIV

· To discuss some difficult legal policy issues about HIV and the law

Introduction - Why HIV is a law issue
International ‘best practice’ says that HIV is not simply a health issue. It is not only the concern of doctors, nurses and other public health officials. Instead a multisectoral response is needed. A multisectoral response is a response that involves all parts of society, including

· The public health system

· The education system

· The legal system

· Church groups

· Radio, television, newspaper… (the media)

· Custom leaders

· Trade unions…

Everyone needs to be involved
The Regional Strategy for the Prevention of AIDS and STDs in Pacific Island Countries and Territories (SPC, Noumea, 1997) recognises the importance of a multisectoral response. It states on page 11 that:
A vigorous response to HIV/AIDS in the Pacific will need the involvement of all sectors. All sections of society are affected by the epidemic and so it is essential to motivate all sectors to participate in the response.

The Regional Strategy also recognised the importance of law as a sector that must be involved in the response. There are 2 main things that need to be done:
1. Existing laws can create barriers to effective prevention programmes. Old laws therefore need to be reviewed.
2. Laws can be used to prevent discrimination against people with HIV, thereby helping to create an environment in which people are not scared to get tested. New laws may need to be created.

These things are important because:

Alienating people with HIV breeds indifference and low self esteem, creating perfect conditions for the spread of the virus, and discouraging voluntary changes in behaviour. A supportive social and legal environment encourages people infected with HIV and/or STD and people whose behaviours might put them at risk of HIV and STD, to respond to education campaigns and resources, and make use of services such as STD clinics or counselling.(Regional Strategy, p 34)

Areas of Law Affected

These are just some of the areas that HIV impacts on:

· Health related legislation

· Constitutional law (human rights)
· Employment law

· Criminal law

· Immigration law

· Family law

· Copyright law…
Consider the following stories. What sort of law is involved in each story? What HIV issues do you think that each might raise? What legal issues do you think that each might raise?




Law issues
All of the stories involve difficult issues. Lawmakers have to decide how to weigh up public interests against private or individual interests. But what are these interests?
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If we look at the first story we can see that there are competing public and private interests:

Public interests



Mere’s private interest
*  protecting morals



*  freedom to have sex

*  protecting youth from exploitation
*  freedom to access condoms

*  minimising spread of HIV

*  upholding human rights

Lawmakers have to decide which of these competing interests to prefer. If we only look at the public interests the first 2 interests (protecting morals and protecting youth from exploitation) suggest that the age of consent laws should not change. But, if the 3rd interest (to minimize the spread of HIV) is to be preferred then the age of consent law should change. 

The last interest, to uphold human rights, suggests that the law should not limit people’s freedoms unnecessarily. Mere’s interests, and most private interests, are based on the idea that you should be free to do what you want to, within reason. Here Mere’s behaviour is not hurting anybody. Why should she not be able, legally, to have sex?
What are the competing interests to be found in the other stories?

What do you think would be the best solution for balancing the competing interests?
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Sione knows he is infected with HIV. He still has casual sex with lots of women. If a woman asks him to wear a condom he will, but if the woman does not ask him to wear a condom we will not use one. So far no woman has ever asked him if he is HIV positive, so he has not lied about his status to anyone.





Mere is a 15 year old girl who lives in Fiji. She wants to have sex with her 17 year old boyfriend. When she went to the chemist to buy condoms the shopkeeper said he would not sell her any because she was too young and it is illegal to have sex.





The government of Pacifica has decided to quarantine everybody who is HIV positive on a separate island. In this way Pacifica will be kept AIDS free.





Anna uses heroin. The last time she when to the chemist to buy syringes she was asked a lot of questions. She is scared to get more syringes in case it arouses more suspicion that she is a drug user. Because of this she has started to share needles with her friends.





Peter lives in Vanuatu and has just found out that he is HIV positive. He was infected when given a transfusion of blood that was not screened. He is scared that if he tells his wife she will want a divorce. If this happens evidence of the grounds for divorce will be raised in court and everyone will know he has HIV.





Merilyn went to the Doctor because she had a bad cold that would not go away. The Doctor told Merilyn that she wanted to take some blood to test for pneumonia. Merilyn agreed to having this test. The next week Merilyn went back to the Doctor to get the results. The Doctor told Merilyn that an HIV test had also been done and that Merilyn was HIV positive.





The prisoners’ association in the male prison in Honiara asked the prison authority to make a supply of condoms available inside the jail. The prison authority refused, saying that all the prisoners were men and should have no need to use condoms. The prison authority also said that if any used condoms were found in prison cells then the police would be informed.





Lenna was awarded a scholarship to study law at USP in Vanuatu. In order to get her residency permit she had to undergo a medical test. She was told that blood was being taken to test for syphilis, HIV and hepatitis B. Her test for HIV came back positive. Because of this Vanuatu will not issue Lenna with a residency permit.





Josefa worked as a teller at the bank. He was good at his job and had never been in trouble at work. He took an HIV test and the result was positive. He did not tell anyone about this result because he was scared of what might happen. 2 weeks after the test he was called into his boss’s office. She told him he was fired because she did not want any AIDS carriers working at the bank. Josefa tried to tell her that he was not sick and could keep doing his job, but she would not listen. Josefa does not know how his boss found out about the test result.





Jack lives in Fiji. He has HIV and is on drug treatment. The drugs come from America and are very expensive. He discovered that a copy of the drug is made in India. This copy cost one tenth of the price of the original drug. When Jack asked his Doctor to order the copy drug instead he was told that the Doctor could not do it because the American drug company had a patent which was recognised in Fiji.





The government of Pacifica has decided to compulsorily test every government employee, including teachers, police officers and medical personnel for HIV.





Jenny has been having sex with men for money. She has recently heard about HIV and wants to go to the hospital for a test. She is too scared to go in case the hospital asks why she wants the test then gives her name to the police. She is also scared that if people find out she has taken the test then they will start to gossip about what she must have been doing.





Private





Public





Mere is a 15 year old girl who lives in Fiji. She wants to have sex with her 17 year old boyfriend. When she went to the chemist to buy condoms the shopkeeper said he would not sell her any because she was too young and it is illegal to have sex.








