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China faced refugee-related problems at least four times in the past four decades, namely the Indo-Chinese refugees crisis in the late 1970s and the early 1980s, the entry of the North Korean escapees since the mid 1990s, and the influx of displaced Kokangs and the Kachins from Myanmar in 2009 and 2011 respectively. However, how China defines a refugee remains behind the bamboo curtain. There is no domestic legislative or administrative provisions governing the definition of refugees or procedures of refugee status determination; the 1951 Refugee Convention and its 1967 Protocol, to which China has been a party since 1982, has not been incorporated into Chinese law to become practically enforceable domestically.
This paper examines China’s definition of the refugee. First, it explores the relevant legal and policy framework. Second, it looks at China’s practice with refugees and asylum-seekers. Third, it discusses a few factors affecting how China defines a refugee.
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I	Introduction
Refugees are not an unheard of phenomenon in contemporary Chinese history. Following the Russian Revolution of 1917, tens of thousands of Russians poured into China, fleeing the Soviet Union.[footnoteRef:2] Between 1933 and 1941, about 30,000 Jews arrived in Shanghai from Europe to escape Nazi persecution and the Holocaust.[footnoteRef:3]  [2:  G. Peterson “The Uneven Development of the International Refugee Regime in Postwar Asia: Evidence from China, Hong Kong and Indonesia”, Journal of Refugee Studies, 25, 2012, 329.]  [3:  G. Pan Shanghai: a Haven for Holocaust Victims, Discussion Paper No. 6, the Holocaust and the United Nations Outreach Programme, available at: http://www.un.org/en/holocaustremembrance/docs/paper15.shtml (last visited 14 Jul. 2013). ] 

When the People’s Republic of China (PRC) superseded the Republic of China in 1949,[footnoteRef:4] there were still at least 20,000 refugees remaining in China, including persons of Austrian, Czech, Estonian, Greek, Hungarian, Latvian, Lithuanian, Norwegian, Polish, Romanian, Russian, Spanish, Ukrainian and Yugoslav background.[footnoteRef:5] Though the newly founded People’s Republic of China was excluded from the United Nations (UN) at that time, it allowed the International Refugee Organisation (IRO) and later the United Nations High Commissioner for Refugees (UNHCR) to operate in China to assist the exit of these refugees. By the time of 1969, most of these refugees had been resettled to a third country with the help of the IRO or the UNHCR.[footnoteRef:6] [4:  For purpose of this paper, unless otherwise expressed or implied by the context, China refers to the mainland of the People’s Republic of China, excluding Hong Kong Special Administrative Region, Macau Special Administrative Region and Taiwan.]  [5:  Peterson, “Uneven Development in Asia”, 328. The International Refugee Organisation (IRO) began its operation in China in 1947 and resettled about 19,000 refugees to a third country between 1947 and 1952. The United Nations High Commissioner for Refugees (UNHCR) took over the IRO operations in China in January 1952; between 1952 and 1969, nearly 20,000 refugees exited China. ]  [6:  Ibid, 331.] 

After 1949, China received few refugees and asylum-seekers before the arrival of the Indochinese refugees. The influx of more than a quarter million Indochinese refugees from Vietnam, Laos and Cambodia in 1978 was the first refugee crisis China faced since its establishment in 1949. The Indochinese refugees were assisted by the Chinese government upon their arrival; later they were officially recognized as refugees and resettled to six southern provinces in China. The Indochinese refugee influx led to the establishment of the UNHCR Office in Beijing in February 1980 and subsequently China’s accession to the 1951 Convention relating to the Status of Refugees (the Convention) and the 1967 Protocol relating to the Status of Refugees (the Protocol) in September 1982.
After the Indochinese refugee influx, the number of refugees and asylum-seekers received by China had been low until the mid 1990s, but has gradually increased since then.[footnoteRef:7] In the past 20 years, China faced at least three large scale inflows of displaced persons from neighbouring countries, namely the arrival of North Korean escapees since the mid 1990s, the so-called “Kokang Incident” in 2009, and the Kachin influx from 2011 to 2012. China’s response to each of these groups is distinctive, but it generally refuses to recognize them as refugees.  [7:  S.Y. Liang, guoji nanmin fa [International Refugee Law], Beijing, China Intellectual Property Publishing House, 2009, 272.] 

As of March 2013, 301,055 identified refugees and asylum-seekers are living in China according to the UNHCR.[footnoteRef:8] 300,895 of them are Indochinese refugees who came in the late 1970s and 1980s; the rest, a total of 160 persons, are refugees identified through individual refugee status determination (RSD) by the UNHCR Office in Beijing (UNHCR refugees).[footnoteRef:9] In addition, there are 261 asylum-seekers residing in China.[footnoteRef:10] These figures only include those who have registered with the UNHCR. The actual number of refugees and asylum-seekers in China is estimated to be higher, as the UNHCR does not always have access to refugees and asylum-seekers in China.[footnoteRef:11]  [8: UNHCR Regional Representation for China and Mongolia, Fact Sheets, Mar. 2013, available at http://www.unhcr.org/5000187d9.pdf (last visited 14 Jul. 2013).]  [9:  Ibid. ]  [10:  Ibid.]  [11:  The UNHCR’s requests to access North Koreans, the ethnic Kokangs and the ethnic Kachins in China were generally denied by the Chinese government. See e.g. UNHCR, UNHCR seeks access to North Koreans detained in China, 21 Jan 2003, available at http://www.unhcr.org/3e2d81b94.html (last visited 14 Jul. 2013); UNHCR, China: UNHCR calls for access to Myanmar refugees, 4 Sep 2009, available at http://www.unhcr.org/4aa108159.html (last visited 14 Jul. 2013); UNHCR, UNHCR Reaches Kachins Sent Back from China, 7 Sep 2012, available at http://www.unhcr.org/5049cdba9.html (last visited 19 Nov. 2012).] 

With several neighbouring countries struggling with dictatorship, poverty, and tension between ethnic and religious groups, China's potential exposure to cross-border human displacement should not be underestimated. As China's economic and political strength continue to grow, how China defines a refugee will not only affect the lives and hopes of persons forced to leave their home country to seek refuge in China, but also significantly impact the stability of the Asia-Pacific region.
In this context, this paper examines China’s definition of the refugee. First, it explores the relevant legal and policy framework. Second, it looks at China’s experience with refugees and asylum-seekers. Third, it discusses a few factors affecting how China defines a refugee.
II	Absence of an effective legal definition in China 
On 24 September 1982, China acceded to the Convention and the Protocol, being one of the first Asian State Parties to these key legal instruments in refugee protection. The Convention provides a general definition of refugees under article 1A(2) which, read together with the Protocol, defines a refugee as any person who is outside the country of her nationality (in the case of a stateless person, the country of former habitual residence) and is unable or unwilling to return there or avail herself to the protection of that country, on account of a well-founded fear of persecution for reasons of race, religion, nationality, membership of a particular social group or political opinion. 
The Convention and the Protocol, however, has not become practically fully enforceable in China. On the one hand, there are no clear legal provisions or established practice regarding whether treaties ratified by China could be directly applied domestically. China’s Constitution is silent on the legal status of treaties and their hierarchy in the domestic legal system. Though in practice a few treaties pertaining to commercial and civil matters have been directly applied by Chinese courts, strictly speaking, treaties ratified by China do not automatically become part of domestic law and therefore do not automatically become enforceable in China.[footnoteRef:12] On the other hand, China has not codified its obligations under the Convention and the Protocol into domestic law; nor have the Convention and the Protocol been directly applied by Chinese courts.  [12:  H.Q. Xue & Q. Jin “International Treaties in the Chinese Domestic Legal System”, Chinese Journal of International Law, 8(2), 2009, 300. For more discussions on domestic implementation of treaties in China, see S.Z. Guo “Implementation of Human Rights Treaties by Chinese Courts: Problems and Prospects”, Chinese Journal of International Law, 8(1), 2009, 161; X.Q Zhu “guoji tiaoyue zai zhongguo guonei de shiyong yanjiu (Study on Application of International Conventions in China)”, Bureau of International Cooperation of China Academy of Social Science, 20 Jun. 2001, available at: http://bic.cass.cn/info/Arcitle_Show_Study_Show.asp?ID=2257&Title=%B9%FA%BC%CA%CC%F5%D4%BC%D4%DA%D6%D0%B9%FA%B9%FA%C4%DA%B5%C4%CA%CA%D3%C3%D1%D0%BE%BF&strNavigation=%CA%D7%D2%B3-%3E%BF%BC%B2%EC%D1%D0%BE%BF-%3E%CE%C4%BB%AF (last visited 12 Jul. 2013); Y.W. Liu “guoji tiaoyue zai zhongguo shiyong xinlun (Some New Thoughts on Application of Treaties in China)”, Faxuejia [Jurists Review], 2, 2007, 143.] 

In addition, the Convention and the Protocol lack a strong monitoring mechanism. The institution charged with the task to supervise the implementation of the Convention and the Protocol, the UNHCR, unlike treaty supervisory bodies formed under a few human rights treaties, does not have the function of reviewing state reports or determining individual or inter-state complaints.[footnoteRef:13] It is very much within a state party’s sovereign discretion as to whether to take steps and, if so, which steps, to protect refugees within its jurisdiction.[footnoteRef:14] It is worth mentioning that the Convention and the Protocol only serve as a statement of the minimum rights of the refugees; state parties may provide wider protection to refugees or extend their protection to non-refugee groups. In the past few decades, although the Convention and the Protocol remain the key instruments in defining who is a refugee, the refugee concept in the sense of international law has developed significantly through regional responses to changing patterns of forced displacement and the practice of the UNHCR.[footnoteRef:15] Many State Parties to the Convention and the Protocol have either expanded their refugee definition in accordance with regional arrangements or provided complementary or subsidiary protection to persons who do not fall within the Convention definition but are in need of protection, such as persons fleeing armed conflicts or general violence. The UNHCR also considers persons who do not fall within the Convention definition but whose life, physical integrity or freedom is threatened as a result of generalised violence or events seriously disturbing public order as refugees under its mandate.[footnoteRef:16] [13:  G. S. Goodwin-Gill “Convention Relating to the Status of Refugees & Protocol Relating to the Status of Refugees”, UN Audiovisual Library of International Law, available at: http://untreaty.un.org/cod/avl/ha/prsr/prsr.html (last visited 14 Jul. 2013).]  [14:  G. S. Goodwin-Gill & J. McAdam The Refugee in International Law, 3rd ed, Oxford, Oxford University Press, 2007, 528.]  [15:  See generally Goodwin-Gill & McAdam The Refugee in International Law.]  [16:  UNHCR Self-Study Module 1: An Introduction to International Protection. Protecting Persons of Concern to UNHCR, 1 Aug. 2005, section 3.1.4, available at: www.refworld.org/docid/4214cb4f2.html (last visited 14 Jul. 2013).] 

It is worth mentioning that although the Indochinese refugee crisis in the late 1970s and early 1980s undoubtedly played a crucial role in China’s accession to the Convention and the Protocol, China’s accession most likely was also partly driven by Beijing’s desire to obtain internal approval. Following China’s opening up and a revival of interest in law in the late 1970s, China ratified a series of international human rights instruments as well as a significant number other international legal instruments in the early 1980s. Among the 27 human rights instruments to which China is a party as of 2012, eight were ratified between 1981 and 1984.[footnoteRef:17] It is perhaps hard to tell how well China understood the Convention refugee definition and its obligation under the Convention and the Protocol when acceding these instruments and whether China had a thorough thought of its capability of committing and its willingness to commit to the Convention and the Protocol after accession.  [17:  “2012 Progress in China’s Human Rights”, 14 May 2013, available at: http://news.xinhuanet.com/english/china/2013-05/14/c_132380706.htm (last visited 14 Jul. 2013). ] 

After China acceded to the Convention, the lack of understanding and misunderstanding of the Convention definition of refugees as well as China’s rights and obligations under these instruments remained for a long time. An ORSIR officer recalled that “[after joining the Convention] we still dared not asked for [international assistance], fearing losing China’s face, … Later, senior UNHCR officers and overseas friends told us that, as a party to the Convention and the Protocol, China had … the right to apply and it was a very normal practice. They also taught us how to write applications to the UHNCR, … We asked for approval from the Central Government and began to work [on application for international assistance] …”[footnoteRef:18] In 1989, seven years after China’s accession to the Convention, the Jiangxi Province Resident ID Issuance Office submitted an enquiry to the MPS regarding the Indochinese refugees’ eligibility for Chinese ID cards. In the enquiry, the Jiangxi office addressed the Indochinese refugees as “refugees who returned to motherland (guiguo nanmin)”, obviously confusing the concept of refugees and returned overseas Chinese (guiguo huaqiao).[footnoteRef:19] MPS in its reply first clarified the nationality issue. MPS then pointed out that returned overseas Chinese should not qualify as refugees and that:[footnoteRef:20]  [18:  Shi Wei “28 wan yinzhi nanmin zai zhongguo (Two hundred and Eighty Thousand Indochinese Refugees in China)”, 10, 1999, Zhongguo Shehui Daokan [China Society Periodical], 53. ]  [19: Between the 1950s and 1970s, due to anti-Chinese movements in Malaya, Indonesia and India, several waves of overseas Chinese nationals returned from those countries. Most Indochinese refugees are ethnic Chinese and received treatment at par with those Chinese nationals returning from Indonesia and India. This is probably the cause of the Jiangxi office’s confusion. But see G. Peterson “Uneven Development in Asia”. Peterson argues that, apart from the complex problems surrounding their nationality status, some Indonesian Chinese returning in 1960 might have gained Indonesian nationality and would seem to have fit UNHCR’s refugee definition quite closely. ]  [20:  MPS Security Management Bureau Reply to Jiangxi Province Resident ID Issuance Office’s Enquiry about Whether to Issue ID Card to Refugees Returning to China 1989, GONGSAN[1989]NO350.] 

“refugees should refer to any person who, due to reasons of race, politics and religion, etc, stays outside of her country of origin and is unable or unwilling to receive protection from that country, including stateless persons who, due to such reasons, are unable to stay in her country of habitual residence, and unable or unwilling to return to that country”. 
The requirements of persecution and well-founded fear, which are critical in the Convention definition, were omitted in the reply. It did not mentioned membership of social groups as a ground for refugee status claims either. Though there are no sources to verify the reasons for such omissions, poor understanding of the Convention definition is a likely explanation.
At the domestic level, China does not have any legal or administrative provision pertaining to the definition of the refugee. Refugee issues in general are rarely touched upon in the domestic law system. Prior to 1 July 2013, legal provisions serving as the legal basis for refugee protection in China were clause 2 of article 32 of the PRC Constitution (1982) and article 46 of the PRC Law on Administration of Entry and Exit of Borders of Aliens (1985), each being one simple sentence of 33 Chinese characters. The former provides that “The People’s Republic of China may grant asylum to foreigners who request it for political reasons.” The latter, promulgated by the Standing Committee of the National People’s Congress (NPC),[footnoteRef:21] stipulates that “Foreigners seeking asylum for political reasons, subject to the approval of governing authority in China, are allowed to stay and live in China.”  [21:  For introduction of China’s legislation structure, see e.g. “China's Current Legislation Structure”, 28 Sep. 2003, available at: http://www.china.org.cn/english/kuaixun/76212.htm (last visited 17 Jan. 2013).] 

On 1 July 2013, the Law on Exit and Entry Administration (the Exit and Entry Law) which was promulgated by the Standing Committee of the NPC on 30 June 2012, entered into force on, superseding the 1985 Law on Administration of Entry and Exit of Borders of Aliens.[footnoteRef:22] Under article 46, the new law allows applicants for refugee status to stay temporarily in China during the RSD process and persons granted refugee status to stay and live in China. These are the first provisions regarding the treatment of refugee in China’s domestic law,[footnoteRef:23] but the new law is silent on who qualifies as a refugee and the procedures of refugee status determination. [22:  The Exit and Entry Law also superseded the 1985 PRC Law on Administration of Exit and Entry of Borders of Chinese Citizens.]  [23:  UNHCR, Submission by the United Nations High Commissioner for Refugees For the Office of the High Commissioner for Human Rights’ Compilation Report - Universal Periodic Review: People’s Republic of China, Mar. 2013, available at: http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&docid=5135b0cb2&skip=0&query=Universal%20Periodic%20Review:%20People’s%20Republic%20of%20China&coi=CHN (last visited 14 Jul. 2013)] 

Another relevant document is an administrative regulation promulgated by the State Council, the National Emergency Plan on Sudden Incidents Involving Foreign Factors (2005) and its counterparts at provincial, municipal and county levels. These plans are not specialised in addressing the refugee situation, but they provide guidelines for dealing with emergencies involving foreigners. Chinese authorities followed these plans to deal with the massive influx of ethnic Kokangs from Myanmar in 2009 in a timely and orderly manner.[footnoteRef:24]   [24:  “Yunnan sheng zhengfu jiu dangqian zhongmian bianjin jushi juxing xinwen fabuhui (Yunnan Provincial Government Held Press Conference on Situations at China-Myanmar Border)”, 31 Aug. 2009, available at: http://www.scio.gov.cn/xwfbh/gssxwfbh/xwfbh/yunnan/200908/t398584.htm (last visited 14 Sep 2011).] 

The absence of legal framework dealing with refugee matters may be attributed to several factors. First, China is relatively new to refugee protection. As will be discussed below, before the Indochinese refugee crisis, China had little, if any, knowledge of the international refugee regime. Second, except the Indochinese refugees, China had little experience of receiving refugees or asylum-seekers before the mid 1990s. Having strictly restricted the entry of and the residence in China of all aliens up to the late 1970s, China had few provisions encouraging or facilitating inflows of foreigners until the mid 1980s.[footnoteRef:25] The motivations to develop a legal framework for refugee protection was probably lacking. Third, like many former Soviet Bloc countries, China traditionally makes little legally distinction between refugees, foreign tourist and immigrants. Former Soviet Bloc nations had typically resisted the concept of refugees throughout the Cold War; it was common practice among these countries to not legally classify refugees as a category of population movements.[footnoteRef:26]  [25:  See generally G.F. Liu, Chinese Migration Law, Surrey(UK), Ashgate, 2010.]  [26:  M. Redei, “Hungary”, in S. Ardittis (ed.), The Politics of East-West Migration, New York, St. Martin’s Press, 1994,  89.] 

Since the 1990s, the Chinese government (specifically Ministry of Foreign Affairs (MFA), Ministry of Public Security (MPS), and Ministry of Civil Affairs (MCA)) has been working on the drafting of a refugee law with assistance of the UNHCR. Several symposiums were held jointly by the Chinese government and the UNHCR between 2004 and 2007 to discuss issues such as state sovereignty and refugee protection, refugee status determination mechanism and procedure, treatment of refugees, cooperation between the Chinese government and the UHNCR and relevant experience of other Asian-Pacific countries. At the end of 2008, a draft refugee regulation was submitted to the State Council for its final deliberation, but the draft was never adopted.[footnoteRef:27] In a report submitted to the United Nations Committee on the Elimination of Discrimination against Women (UNCEDW) in early 2012, China says the Rules for Identification and Administration of Refugees, which provides for refugee definition, authorities in charge of refugee affairs, refugee status determination, temporary settlement and repatriation of refugees and loss and removal of refugee status, has been drafted.[footnoteRef:28] It also says it is making efforts to finish the legislation work as soon as possible, but no time line is provided.[footnoteRef:29]  [27:  UNHCR, Universal Periodic Review. ]  [28:  Combined Seventh and Eighth Periodic Reports of China to Committee on the Elimination of Discrimination against Women, CEDAW/C/CHN/7-8, 2012, para 225, available at http://www2.ohchr.org/english/bodies/cedaw/docs/CEDAW.C.CHN.7-8_ch.pdf (last visited 14 Jul. 2013).]  [29:  Ibid. ] 

According to a leading Chinese immigration law scholar, the slows progress in the making of China’s refugee law are related to inadequate cultural tolerance and diversity in the Chinese society, political considerations involving neighbouring countries, and the fear for attracting more refugees.[footnoteRef:30] These factors make China reluctant to act promptly to enact domestic legislation to implement the Convention and the Protocol and to establish a RSD mechanism. [30:  G.F. Liu, “zhongguo weilai raobuguo nanmin yiti (China Cannot Avoid the Issue of Refugees in the Future)”, 23 Feb 2012, available at http://news.xinhuanet.com/world/2012-02/23/c_122744895.htm (last visited 14 Jul. 2013).] 

III	Development of China’s refugee policy 
Considering the silence of domestic law on refugee definition and the absence of an effective mechanism to ensure the domestic application of relevant international treaties, it may be useful to look at China’s policies and practice relating to refugee matters. Officially the Chinese government has never published any policy document regarding the treatment of refugees or asylum seekers in China. Information of its refugee policy can be found in officials’ presentations at UN meetings, Ministry of Foreign Affairs (MFA) and other government body press conferences, China’s state reports to international organisations, officials’ speeches at academic conferences, articles written by government officials in academic journals and mass media reports.
China probably began to pay attention to the refugee issue and the international refugee regime after the influx of Indochinese refugees in 1978. An article in a periodical with links to the MCA revealed China’s “unenlightenment” upon the arrival of the Indochinese refugees: “China was caught completely unprepared by [the arrival of] the Indochinese refugees, everything had to be learned from scratch, what [emphasis added] is a refugee, why establish refugee camps, what obligations do we have, what rights do we enjoy, how to apply for international assistance, refugee affairs officials gathered relevant knowledge little by little …”[footnoteRef:31]  [31:  J. Zhang, “zhongguo weishenme bushe nanminying (Why China Did Not Establish Refugee Camps)”, 5, 2002, Zhongguo Shehui Daokan [China Society Periodical], 62.] 

The Indochinese refugee crisis is a milestone for China in terms of policy development relating to in-coming refugees and asylum seekers. The crisis leaves rich and mixed legacies to China. Indochinese refugee crisis introduced China to the contemporary international refugee regime, led to the establishment of a UNHCR office in Beijing in 1979 and paved the way for China’s accession to the Convention and the Protocol in 1982. China soon actively participated in the international discussions on the Indochinese refugees and her refugee policy gradually took its initial shape during this time. For example, in 1979, China, along with the United States, Australia and Japan, defended Southeast Asian’s demand for significant financial and resettlement assistance, arguing that the international community’s assistance was essential.[footnoteRef:32] In the 1984 executive Committee of the High Commissioner’s Programme, China argued that the main problem of the lengthy Indochinese refugee crisis was that “none of the root causes of outflows had been eliminated”.[footnoteRef:33] Since UNHCR did not address pre-refugee issues, China’s proposal were considered quite radical.[footnoteRef:34] However, this proposal quickly gained support from other countries. China still repeatedly emphasises burden sharing and addressing the root causes when she addresses the international refugee problem today.  [32:  UNGA, Summary Record of the 305th Meeting on 9th October 1979, Executive Committee of the High Commissioner’s Programme, Thirtieth Session, A/AC.96/SR.305, 11 October 1979, p.9, cited from S. Davies Legitimising Rejection: International Refugee Law in Southeast Asia, Leiden, Martinus Nijhoff, 2008, 122.]  [33:  Davies, Legitimising Rejection, at 177.]  [34:  Ibid.] 

In December 2001, China’s then Vice Foreign Minister Wang Guangya proposed four points to address the refugee issue at a ministerial meeting of state parties to the Convention: 1. to safeguard world peace and promote common development in order to prevent the emergence of refugees at the root; 2. to effectively uphold the authority of the Convention and the existing regime for international protection and actively explore new ways and means for resolving the refugee problem; 3. to adhere to the principles of “international solidarity” and “burden sharing” and carry out international cooperation effectively; 4. strictly define the bounderies of the refugee issue, preventing the abuse of the protection regime and asylum policies as prescribed in the Convention.[footnoteRef:35]  [35:  G.Y. Wang, PRC Vice Foreign Minister, “Statement at the Ministerial Meeting of States Parties to the 1951 Convention Relating to the Status of Refugees”, Geneva, 12 December 2001, available at http://pg.china-embassy.org/eng/zt/rqwt/t46963.htm (last visited 14 Jul. 2013). ] 

The points proposed by Wang Guangya in 2001 were repeatedly expressed in one way or another by high-ranking Chinese officials.[footnoteRef:36] However, the call for strictly defining the refugee issue and adherence to the existing protection regime never reappeared. In recent statements made in 2010 and 2011, China expressed its support for the UNHCR to update and improve refugee protection mechanism in light of changes of international circumstances; it still called for prevention of abuse of international asylum system, but emphasised the balance between expanding the protection and preventing abuse of international asylum system and explicitly expressed that protection should be given to refugees and other displaced people.[footnoteRef:37]  [36:  See G.Y. Wang, Vice Foreign Minister of PRC, Remarks at the Opening Ceremony of The Third APC Mekong Sub-regional Meeting on Refugees, Displaced Persons and Migrants, Beijing, 8 Aug. 2002, available at http://www.fmprc.gov.cn/eng/wjdt/zyjh/t25088.htm (last visited 14 Jul. 2013); C. Luo, Statement by Mr. LUO Cheng of the Chinese Delegation at the Third Committee of the 64th Session of the UN General Assembly, on Refugees”, New York, 3 Nov. 2009, available at http://www.china-un.org/eng/hyyfy/t624524.htm (last visited 14 Jul. 2013); Ministry of Foreign Affairs of China (MFA) “Dai Bingguo Meets with UN High Commissioner for Refugees Guterres”, 3 Sep 2010, available at http://www.fmprc.gov.cn/eng/wjb/zzjg/gjs/gjsxw/t738076.shtml (last visited 14 Jul. 2013).]  [37:  Y.F. He, Statement by Ambassador Yafei HE on the 61st UNHCR Excom, Geneva, 4 Oct. 2010, available at http://www.china-un.ch/eng/hom/t758725.htm (last visited 4 Jun. 2013); Y.F. He, Statement by H. E. Ambassador HE Yafei At the intergovernmental event at the ministerial-level of Member States of the United Nations to commemorate the 60th anniversary of the 1951 Convention relating to the Status of Refugees and the 50th anniversary of the 1961 Convention on the Reduction of Statelessness, Geneva, 8 Dec. 2011, available at http://www.china-un.ch/eng/hom/t885656.htm (last visited 14 Jul. 2013).] 

These changes can be regarded as a positive signal sending out by China that it is interested in dealing with the refugee issue in a less restrictive way, especially considering the fact that China had set up temporary camps to accommodate and feed thousands of ethnic Kokang fleeing from Myanmar to China in 2009 (see below).
IV	China’s varying responses to refugees and asylum-seekers
China did not have much experience of receiving refugees or asylum-seekers between 1949 and 1978. One the one hand, its economic backwardness and Socialist political system may not have looked attractive to outsiders. On the other, China had strictly restricted the entry of all aliens; there was ubiquitous distrust and hostility towards most foreigners deriving from concerns of spying and China’s isolation in the international society at that time. 
However, China did provide political asylum to a few aliens prior to 1978. The most well-known individual who received asylum in China is probably the former King of Cambodia, Norodom Sihanouk. China granted him political asylum when he was deposed and sentenced to death in a coup by the American-backed General Lon Nol in 1970.[footnoteRef:38] Norodom Sihanouk lived in China for about 5 years before returning to Cambodia in 1975. Asylum was also provided to an Indonesian ambassador to China, Djawoto, in April 1966 in the midst of intensifying diplomatic and political tension between Beijing and Jakarta.[footnoteRef:39] Djawoto later assumed the position of the Afro-Asian Journalists’ Association in Beijing and lived there for more than a decade. [38:  M.P. Colaresi, Scare Tactics: The Politics of International Rivalry, Syracuse, Syracuse University Press, 2005, 197.]  [39:  D. Mozingo, Chinese Policy towards Indonesia, 1949-1067, Ithaca, Cornell University Press, 1976, 250.] 

Between 1978 and 1982, more than a quarter million people flooded into China from Vietnam, Laos and Cambodia, escaping persecution against ethnic Chinese in those countries.[footnoteRef:40] China had not ratified the 1951 Convention at that time, but the Chinese government provided accommodation and food to them upon their arrival, and later recognized them as refugees, allowed them to stay and gave them jobs. China also provided resettlement for about 2,500 Indochinese refugees from camps in Thailand.[footnoteRef:41] On 4 August 1979, a working meeting on Indochinese refugee (the 1979 Meeting) was convened, presided by then Chairman of China Li Xiannian and vice minister of the State Council Chen Muhua.[footnoteRef:42] The 1979 Meeting officially announced China’s recognition of the Indochinese’s status as refugees of in China. However, no formal refugee status determination was conducted on the Indochinese before or after the meeting.[footnoteRef:43] The Chinese government has never published any document to formally grant refugee status to the Indochinese in China. [40:  T. Lam, “The exodus of hoa refugees from Vietnam and their settlement in Guangxi-China's refugee settlement strategies”, Journal of Refugee studies, 13, 2000, 374; P.M. Chang, Beijing, Hanoi, and the Overseas Chinese, Berkeley, University of California, 1982, ch III and IV.  ]  [41:  D. Feith, Stalemate: Refugees in Asia, Parkville, Asian Bureau Australia, 1988, Appendix.]  [42:  Liang, International Refugee Law, 274.]  [43:  Vitit Muntarbhorn The Status of Refugees in Asia (Clarendon Press, Oxford, 1992) at 60.] 

Nowadays, the Indochinese refugees are well integrated in the local community, enjoying a social-economical status at par with Chinese citizens.[footnoteRef:44] Their local integration is considered by the former UN High Commissioner for Refugees António Guterres as “one of the most successful integration programs (of refugees) in the world”.[footnoteRef:45] [44:  UNHCR, UNHCR Regional Representation in China, available at http://www.unhcr.hk/unhcr/sc/about_us/China_Office.html (last visited 14 Jul. 2013).]  [45:  J. Song, “Vietnamese refugees well settled in China, await citizenship”, 10 May 2007, available at http://www.unhcr.org/464302994.html (last visited 14 Jul. 2013).] 

Several Vietnamese defectors were also granted asylum in the late 1970s and early 1980s when ideological rift between China and Vietnam was acute. Though the time they came to China coincided with that of the massive influx of Indochinese refugees, they came and received asylum in a different manner. In July 1979, then Deputy Chairman of the Vietnamese National Assembly, Hoang Van Hoan, made his way to China when his flight from Hanoi to East Berlin stopped to refuel in Karachi, Pakistan.[footnoteRef:46] It was only a few months after the Sino-Vietnam war; Hoang was well received by China and spent the rest of his life in China. On 2 December 1978 and 16 December 1981 respectively, the official newspaper of the Communist Party of China, Renmin Ribao [People’s Daily], reported that asylum was granted to a Vietnamese cadre and a group of ten Vietnamese.[footnoteRef:47] The former escaped to China by foot while working at the border area. The latter, including a pilot officer, fled to China in a military helicopter.[footnoteRef:48] Asylees in both cases were reported to have attributed their flight to the Vietnamese government’s political persecution.[footnoteRef:49] [46:  T.S. An, “Vietnam: the Defection of Hoang Van Hoan”, Asian Affairs, 7, 1980, 288. ]  [47:  Z. Wang, “zhengzhi bihu: zhongguo zhengfu gei ruantingyin zhengzhi bihu li (Political Asylum: Case Study of Political Asylum Granted to Ruantingyin by China)”, available at: http://www.zgdmlaw.com/more_index_show.asp?news_Id=2622 (last visited 14 Jul. 2013); “wo youguan bumen genju zhongguo falu guiding yunxu qiaoqinglu deng shiren zai woguo juliu (China Allowed Ten Vietnamese to Reside in China According to Relevant Legal Provisions)” Remin Ribao, 16 October 1981, available at: http://rmrbw.net/read.php?tid=578834&fpage=13 (last visited 14 Oct 2012).]  [48:  “China Allowed Ten Vietnamese to Reside in China” Remin Ribao.]  [49:  Ibid.] 

[bookmark: _GoBack]In the post-Indochinese refugee crisis era, the UNHCR Office in Beijing takes the lead to conduct refugee status determination in China. China does not substantially involve in the RSD process.[footnoteRef:50] It acknowledges the refugee status of the UHNCR refugees and allows them to stay temporarily in China until a durable solution, usually resettlement, is found by UNHCR for them.[footnoteRef:51] It does not issue travel documents to them or grant them the right to work.[footnoteRef:52] Despite the fact that China does not substantially involve in the RSD process led by the UNHCR, it dealt with three massive influxes of displaced aliens in the past 20 years and generally denied the UHNCR’s access to the displaced concerned. [50:  Though the Chinese government and the UNHCR had mutually agreed that refugee status determination should be jointly conducted by both parties, due to the lack of relevant legal provisions, in practice the Chinese government does not substantially involved in the process. Y.J. Wang “guanyu jianli woguo nanmin baohu falu zhidu de jidian sikao (Several Thoughts on Establishing Legal Mechanism for Refugee Protection in China)”, 12, 2005, Gongan yanjiu [Public Security Studies], 47.]  [51:  UHNCR UNHCR Regional Representation in China.]  [52:  UNHCR refugees hold identification documents issued by UNHCR and depend on UNHCR for assistance in terms of food, accommodation, health care and children education. Liang, International Refugee Law, 260; UNHCR UNHCR Regional Representation in China.] 

Since the mid 1990s when great shortage of food hit North Korea, large numbers of North Koreans have risked crossing the border into northeast China illegally. The Chinese government identifies these North Koreans as illegal migrants and denies them refugee status on the basis that they illegally entered China for economic reasons. Therefore, these North Koreans face the risk of deportation if caught by the Chinese authority. China’s treatment to North Koreans has not always been consistent. A few local authorities allowed certain types of North Koreans, mainly females who are married to Chinese men and have children and those who have lived in China for a long period without causing problems, to stay and even issued temporary resident permits or identification cards to them,[footnoteRef:53] though very likely without the consent of the central government. [53:  Liu, Chinese Migration Law, 91.] 

In early August 2009, about 37,000 civilians fled to China’s Yunnan Province from the Kokang Special Region in Myanmar’s Shan State to escape armed conflicts between Myanmar government army and Kokang’s local army.[footnoteRef:54] The Chinese authorities quickly set up temporary camps to accommodate the Kokangs and provided them food, blanket and a small amount daily allowance.[footnoteRef:55] China referred to them as border residents and insisted that they were not refugees. In early September 2009, most of the Kokangs voluntarily went back to Myanmar as the situation in Kokang got better and the camps were removed.   [54:  The number includes Chinese merchants who were doing business in Kokang and returning to China. “Yunnan Government Held Press Conference”.]  [55:  Ibid.] 

In June 2011, ethnic Kachins began to cross into China to escape armed conflict between Myanmar government troops and Kachin Independence Army. By June 2012, it’s estimated that 7,000-10,000 displaced Kachins were staying in China’s Yunnan Province. Though the situation of the Kachins appears to be similar to that of the Kokangs, China seems to have taken a different approach to the Kachins. It let in most of the Kachins who sought to enter China and generally tolerated their stay in Yunnan Province.[footnoteRef:56] It did not provide any assistance to them, but allowed a few NGOs to access the Kachins.[footnoteRef:57] In mid August 2012, however, China began to send back the Kachins. In September 2012, UNHCR estimated that about 5,000 Kachins had been sent back to Myanmar.[footnoteRef:58] [56:  Human Rights Watch, “Isolated in Yunnan: Kachin Refugees from Burma in China’s Yunnan Province”, Jun. 2012, available at http://www.hrw.org/sites/default/files/reports/china0612_forinsertForUpload.pdf (last visited 14 Jul. 2013)]  [57:  Ibid.]  [58:  UNHCR, UNHCR Reaches Kachins Sent Back from China.] 

V	Refugee definition in the Chinese context: present and future
[bookmark: _Toc226417182]Who are refugees in China? Few people had bothered asking this question for years. It was not until the problem of North Koreans in northeast China emerged and stirred up controversy in the late 1990s that this question started to attract growing interest. 
The answer to the question is not readily available. In the absence of a refugee definition in Chinese domestic law and an effective mechanism to ensure the domestic implementation of relevant international treaties, opacity and uncertainty features in China’s practice in receiving refugees and asylum-seekers. China’s responses to different groups of refugees and asylum-seekers are distinct and are mainly based on its own political, diplomatic and security considerations. For example, China’s relations with the displaced person’s country of origin had significantly influenced China’s approach to the displaced concerned. Traditionally, political asylum had been provided in an effort to denounce the asylee’s country of origin with which China was on longer at friendly terms; at the time of the Indochinese influx, the Sino-Vietnamese relation had long been soured by the ideological rift between the two countries; China’s long term good relations with North Korea is known as one of the reasons behind China’s reluctance to recognize North Koreans as refugees. The displaced person’s ethnic and cultural linkage to China also seems to play a role.[footnoteRef:59] The two groups China assisted, the Indochinese refugees and the ethnic Kokangs, both happened to be ethnic Chinese. Ninety eight per cent of the Indo-Chinese refugees are ethnic Chinese and were initially accepted and allowed to stay as returning overseas Chinese national. Ethnic Kokangs are decedents of Chinese who migrated to the Kokang region about 300 years ago; Chinese language is the main spoken and written language in the Kokang region and the region has maintained close economic and cultural relations with China.  [59:  To what extend the ethnic and cultural linkage has influenced China’s decision is a question that requires more research. Historically, the Chinese government feels a responsibility for overseas Chinese, regardless of their nationality. See S. Fitzgerald China and the Overseas Chinese: A Study of Peking’s Changing Policy 1949-1970, Cambridge, Cambridge University Press, 1972. ] 

Generally speaking, China has been very cautious in granting refugee status to aliens. In retrospect, China faced four massive influxes of displaced people from neighbouring countries in the past four decades, with three of them happening in the past 20 years. For a government with very limited experience in receiving refugees and asylum-seekers in its history, the challenge and pressure could be overwhelming. Regarding itself as a developing country with the world’s biggest population and relatively limited natural resources, China obviously does not lack motivations to control irregular migration. 
Its reluctance to grant legal status to asylum-seekers could also be understood in light of the general resistance to international refugee law by Asian countries. The majority of Asian countries are not yet a party to the Convention and the Protocol; there have been no regional refugee arrangements specifically tailored for Asia. As noted by the UNHCR, the limited understanding of the protection dimension of population displacement issues and a general orientation to deal with refugees from a narrow national security and border control angle continues to hinder the promotion of a favourable refugee protection environment in East Asia.[footnoteRef:60] This is probably true to China. Thirty years after China’s accession to the Convention and the Protocol, the term “refugee” still sounds unfamiliar and remote to most Chinese people. For the government, the refugee issue remains a sensitive one. In China, media coverage of refugees in China and their conditions is little; publications on refugees are few; legal studies on refugees are in a primary phase.[footnoteRef:61]  [60:  UNHCR, 2013 Regional Operations Profile - East Asia and the Pacific, available at http://www.unhcr.org/pages/49e45b276.html (last visited 14 Jul. 2013).]  [61:  Liang Shuying’s book International Refugee Law, which was published in 2009, was considered “the first of its kind in China” by Veerapong Vongvarotai, then UNHCR Regional Representative for China & Mongolia, in his foreword for the book.] 

Perhaps national stability is China’s primary consideration when it comes to refugee definition in its domestic law system. China attaches great importance to maintaining national stability.[footnoteRef:62] The new Law on Exit and Entry Administration emphasised in article one that its purposes are to safeguard the sovereignty, security and social order of the country as well as to promote exchange with the outside world. On the one hand, it is reality that there are refugees and asylum-seekers in China; the uncertainty of their legal status may become a threat to social stability. As pointed out by an author from Beijing Public Security Bureau in 2000, financial stress and mental distress resulting from the lack of a legal status would, in turn, leads to crimes or actions disturbing public order.[footnoteRef:63] On the other hand, there are concerns that granting legal status to refugees and asylum-seekers in China may encourage more people to come to seek asylum in China,[footnoteRef:64] which may bring potential problems of drug trafficking and terrorism.  [62:  China’s “social stability maintenance” expenses are now larger than its defence budget. Human Rights Watch, “World Report 2012: China”, 2012, available at http://www.hrw.org/world-report-2012/world-report-2012-china (last visited 14 Jul. 2013).]  [63:  C.D. Liu, “dui gongan churujing guanli bumen jiaqiang nanmin guanli de jidian sikao (Several Thoughts on Improving Refugee Administration by Border Exit and Entry Administration Department of Public Security System)”, 4, 2000, Beijing remin jingcha xueyuan xuebao [Journal of Beijing People’s Police College], 47.]  [64:  Liu, “China Cannot Avoid Refugees Issue”.] 

China has shown emerging interest in dealing with the refugee problem in a more cooperative way, as demonstrated by officers’ statements in recent years, its assistance to ethnic Kokangs and its tolerance of ethnic Kachins’ temporary stay in Yunan Province. It is also worth mentioning that although the refugee issue remains a sensitive one for the Chinese government, it is not a taboo. There have been discussions on the necessity and benefit of a refugee status determination mechanism as well as calls for a refugee definition in domestic law.[footnoteRef:65] There is growing awareness among scholars and government officers that a sound mechanism for refugee status determination will facilitate to enhance China’s international image, improve border entry and exist management and contain security risk caused by the presence of displaced foreigners. If China becomes more confident in maintaining its domestic stability, it is conceivable that China will adopt a less conservative refugee policy. [65:  See e.g. Wang, “Establishing Legl Mechanism”; Liu, “Improving Refugee Administration”; K.P. Gan, “woguo nanmin baohu falu zhidu de queshi yu goujian (The Absence of Legal Mechanism for Refugee Protection in China and Mechanism Construction Proposals)”, 1, 2010, Kexue jingji shehui [Science, Economy and Society], 151.] 

The year of 2012 marks the 30th anniversary of China’s accession to the Convention and the Protocol. Thirty years ago, China showed great generosity to the Indochinese refugees when the country was still poor. Today, China is rising as a global economic and political power. As Mr Veerapong Vongvarotai, the former UNHCR Regional Representative for China and Mongolia, puts it, China is “in an opportune position to further enhance refugee protection in China and play a leading role in the region”.[footnoteRef:66] With its new refugee law at the horizon, China may be expected to assume a more positive role in protecting refugees and asylum-seekers in China. [66:  V. Vongvarotai, “Foreword”, in Liang International Refugee Law.] 


















