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FIJI'S 1997 AND 2013 CONSTITUTIONS: A COMPARATIVE LEGAL
ANALYSIS

Nainendra Nand”

1. INTRODUCTION

Fiji became a Crown colony in 1874 when Fiji’s paramount chiefs headed by Ratu George
Cakobau ceded sovereignty e Queen Victoria. Fiji remained a colony until the first written
document for its governance was given in 1966 followed by the 1970 Constitution. This
Constitution came into force as a result of protracted negotiations between the British

mney

Government and Fiji’s two maiz political parties, the Alliance and the Natignal Federation

Party. The 1970 Constitntion served Fiji well until two coup d’etats in May and September

1987. The coup leader Colonel Sitiveni Rabuka abrogated the 1970 Constitution, severed
Fiji's ties with the Queen and declared Fiji a republic.’

A Constitutional committee, headed by former Fiji Military Forces Cotumander Colonel
Paul Manueli was then tasked with producing a report for a new Constitution. This report,
produced in August 1989, was adopted by the President and in 1990 a new Constitution
was promulgated by him. The 1990 Constitution was widely criticised both nationally and
intemationally, Its critics were overseas govemments, non-govermnental organisations,
political parties in Fiji and some academics. Fiji Labour Party and National Federation
Party were leading eritics of this Constitution. The Citizens’ Constitutional Forum, a non-
government Fiji-based organisation was alse vocal. The 1990 Cowstitution however,
despite its many objectionable provisions, provided that the Constitution should be
reviewed within 7 years fiom its promulgation.’ During its first five years, internationat
and domestic pressure persuaded the Rabuka government to set up a three member review
commission. Sir Paul Reeves, a former Governor General of New Zealand, was appointed
Chair of the Commission. Other members of the Commission were Tomasi Vakatora,
nominated by Government and Dr Brij Lal, nominated by the Opposition. The Conunission
set up by the President commenced work on L5 June 1995 and following wide consultation

with the peaple of Fiji concluded and presented its report in September 1996.° A joint

parliamentary committee was subsequently formed to look into Sir Paul Reeves’
commiftee’s report and suggest changes to the 1990 Constitution.’

The report, titled The Fiji Islands: Towards a United Future (‘Reeves Repot’) made a total
of 694 recommendations. This Joint Parliamentary Select Comumittee (TPSC) adopted 577
recommendations, amended 40 and rejected 77. The amendments were accepted and
passed by Parliament in July 1997. The new document made z number of changes to the
1930 Constitution and in doing so gave minority communitics greater say in rmnning Fiji.
This was not the case under 1990 Constifution as the indigenous community had a major
say in running the day to day affairs of Fiji. The amended Constitution came into force on

Senior Lecturer, Scheol of Law, The University of the Sonth Pacific, <nainendra.nad@usp.ac.f>.

' Laws of Fiji (1985, Revised Edition). :

Appoiniment of Head of State and Dissolution of Fiji Military Govermment Decree 1987, Decree No. 25,
Constitution of the Sovereign Democratic Republic of Fiji {Promilgation) Decree 1990, Decree No. 22
0f 1990, s 161.

Parliament of Fiji, The Fiji Islands: Towards a United Futire: Report of the Constitution Review
Corimiission, Parl Paper No 34 (1996).

Parliament of Fiji, Report of Joint Parliamentary Select Commirtes on the Report of the Fiji Constitution
fReview Comumission, Parl Paper No, 17 (1997). :
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28 July 1998. Following promeulgation of the hew m_:ﬁa_.m,.wamv the m._.mﬁ elections were r.m_a
in May 1999 which resulted in Mahendra Chaudhry, a Fijian of Tndizn a.nwonsr. becoming
Prime Minister. The ethnic Fijian vote was divided under the ?.mmm«oz:m_ voting system
and soon after the elections political discord led to the 2600 civilian coup of Omoﬁ..mm
Speight. Mr George Speight was a businessman who was m.Euvonmn_ by a military faction
known as the Counter Revolutionary Warfare (CRW) Unit, ,EHQ. _.,.oo_n the Government
hostage for 56 days. Fiji Military Forces in attempting to end the crisis abrogated the 1997
Constitution. Once the crisis ended the abrogation was challenged by a farmer named
Chandrika Prasad. The Fiji Court of Appeal miled that the 1997 QciEES: rmmm not been
abrogated and still remained intact.® The interim civilian mo«.a.EEnuﬂ that was in Emo.m at
the time respected the Court’s ruling, restored the Constitution and held new elections

under it.

The 2001 elections saw the interim Prime Minister’s Party (Soqosoqo Duavata ni
Lewenivanua Party (SDL) elected to Parliament and it wondmﬂ.m .nuo<mﬂama.. dﬁ next
elections took place in May 2006. Once again Mr Qarase came in as Prime 3::.&2 and
led a multi-party government until December 2006 s.:m: the Military ousted him me..:,
power and started to mle Fiji thereafter. The Fiji Military moan.,.m Ooi:_.msmmﬁ ﬁommmm
Voreqe Bainimarama, became Prime Minister. The nﬂuommm Prime Minister hm_mas_.m
Qarase challenged his dismissal and sought various nmamﬁmzo:m mwoB the courts. In April
2009, the Fiji Court of Appeal delivered a ruling in his mméﬁ.. The Court of Appeal
overruled the High Court decision, which had :mE. that the _ummm_mna had mﬁ.m.m lawfully
under prerogative power despite Fiji having a written OO:m.:E:o:. 55_ Fiji Court of
Appeal rejected the lower court’s reasoning and found no basis for prerogative powers ﬁ..e.
the President in Fiji’s written Constitution. This ruling was not well received w.w the interim
government. On 10 April 2009, President Ilgilo issued a mﬂ.mﬁnEm_.: mc_.mm.ﬁ_zm the §997
Constitution and appointed himself Head of State. He dismissed all judicial officers and
promulgated Public Emergency Regulations. ®

The interim government appointed by President lloilo was made up of almost entirely the
same group of people who had been in government until 1 April 2009. The govermment
continued to rule by Decree until September 2014 when the country went to the polls Eam_,
a Constitution promulgated in September 2013 by the interim  government, This
Constitution stemmed from the Fijlan Government’s own draft mm.ﬂ it had earlier E._mnﬂmnm
a draft constitution prepared by internationally renowned academic, Professor 5.&.. Om::
and his team who were commissioned by the Government to prepare a draft Constitution
for Fiji.”

This paper will examine and critically compare, chapter g chapter, the 1997 E.a Nom
Constitutions. Where relevant, reference will also be made 101970 and 1990 OQEEEEE.

2. CHAPTER 1~ THE STATE

Chapter 1 of 2013 Constitution has sintilarities with other constitutions that Fiji had
previously. The 2013 Constitution sets out issues of unity, equality, respect for fruman

i Republic of Fiji Islands v Prasad ﬁ.oo D FICA2.

T Qarase v Bainimarama [2009] FICA9, N o

¥ Presiden: Ratu Josefa Iloilo’s “Address to the Nation”, <Bttp:Avww. fljitimes.com/extras/Fiji-president-
speech-annulling-Canstitution-judiciary.pdf>.

? ﬁw.....n. Constitutional Process {Constitutional Conmmission) Decree 2012, Decree No. 57 of 2012
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rights, fundamental freedoms and Bill of Rights provisions'. The 2013 Constinution
however includes some additional values such as human dignity, respect for the individual,
personal integrity and Rm_uosmi:? civic involvement and right to economic participation
and environmental rights ! The 2013 Constitution further includes words such as “prudent,
efficient and sustainable relationship with nature™.'* Whilst these stated values are
commendable, there is no provision on how these rights and responsibilitics can be

achieved, nor is there any specific mention that Parliament is required to provide funds to
meet these objectives.

The 2013 Constitution is also silent on Fiji's constitutional history. By comparison, the
1997 amendments acknowledged the abrogation of the 1970 Constitution, the making of
1990 Constitution and affirmed contributions from all conumunities to the well-being of
Fiji, and to the rich variety of faiths, waditions, languages and cuftures that exist in this
multi-cultural and multi- ethnic society. The 1997 Constitution also recognised the
descendants of all those who chose to make Fiji their home, The 2013 document simply
mentions comununities living.in Fiji. This has drawn criticism from political parties and
recently the National Federation Party (NEP) criticised the use of the words “descendants

of the indentured labourers from British India.” Dr Biman Prasad, leader of the Nationa]
Federation Party, said:

tis the preamble that is injurious to the Indo-Fijian community because it is a
reminder of our girmit and not the choice of our forefathers who chose to make
Fiji their only home after completion of the indenture period in 1916."

The 2013 Constitution also fails to mention cession and history preceding this epic event
in Fiji’s history. Nor is there any link to the history of colonisation, independence, or
becaming a republic, nor the events that gave birth to the 2013 Constitution. Unlike the
1997 Constitution, there is no mention of review clause in this constitutional instrument,
or recogition of any role that the people of F iji played in acceptance of this document.

The 1997 Constitution allowed freedom of religion and worship, but specifically mentioned
Christianity and its influence on Fiji since cession in 1874, The 2013 Constitution
departed from acknowledgement of the influence of Christianity altogether and declared
Fiji a secular state.'® This provision has drawn both negative and positive reaction from
different sectors of the community. For example, the Social Demoeratic Liberal Party
(SODELPA), called the 2013 Constitution “Godless™ and vowed to amend it when it came
into power.'® .

Another significant difference between the two constitutions lies in the use of tanguage. In
the 1997 Constitution, English, Fijian and Hindustani languages had équal status; the
constitution was in English but translation in Fijian and Hindustani were available."” In
addition a Member of Parliament was permitted to address Parliament in a langnage of his
or her native tongue, By contrast, the 2013 Constitution provides that English language will

2013 Constieution of the Republic of Fiji (“Constitution™), Chapter 2.

" bid Chapter 2.

12 e
Ibid s 1(h).

National Federation Party Parliamentary Leader, Biman Prasad, “Bigger priorities than changing flag: Fiji

Opposition®. '

<http:/fwww.pina.com.ff/?p=pacnews&m=reado=1 637293953544 19bd7735bbed61713>

Constitution Amendinent Act 1997 (Act No. 13 of 1997 as amended by Act No. 5 of 1998).
2013 Constitution, s 4,

The Manifesto of SODELPA (Social Demeeratic Libera] Party) Reclaiming Fiji, 12
1997 Constitution, s 4.
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be the sole medium of communication in Parliament,' The only exception is that the

. -  parns N . 18
Constitution be translated in the iTaukei (Fijian) and Hindustani languages.

Unusually, the 2013 Constitution has a specific provision which ?.QE.EG the abrogation
and the mam%msmmoz of the -Constitution, unless it is in accordance EE z.a” m_Em_aBmE
procedures.”” None of the tiree previous Fijian constitutions rmm:ﬁ.m:m provision. Such a
provision is, however, of little practical effect given that two of Fiji’s constitutions were
abrogated following military intervention,
The 1990 Constifution had a full chapter entitled *Compact’?" There is nothing equivatent
- in-its 2013 counterpart. Like preambles, compacts are not usually mumoaomz_.w through .Em
courts; however, they still play a key role. On occasion, courts have given specific
recognition to them as was the case in Fiji's first Presidential Wm?ﬁosnwga: the Supreme
Court made specific mention of the Compact in the 1997 Consfitution.”* Gevernments also

. . . .23
use preambles to develop their economic policies™.

3. CHAPTER 2 - BILL OF RIGHTS

There ate many similarities between the Bills of Rights in the 1997 Constitution and
2013 Constitution. However, on closer analysis the human rights protections provided
under the 2013 Constitution are relatively weak. The 2013 document gives Parliament
an ungualified right to limit fundamental freedoms. The 1997 Constitution m_m.o mﬂmo.mna
limitations on such rights but the test there was what is “reasonable and justifiable in a
democratic society.”™  The 2013 Constirution empowers Parliament to limit the right

as it deems just.* The Citizens Constitutional Forom, a Fiji eivil society organisation,
argues that:

Any future government can use an ordinary act of Parliament to limit the right to
executive and administrative justice as far as they wish without needing to justify
the limitation.2*

Closer examination of a few specific rights, such as labour rights and the right to strike,
will illustrate this point clearly. The 1997 Constimmtion did not prevent workers from
going on strike to secure fair wage and better working conditions. Under the 2013
Constitufion, the workers may go on strike but the Government can pass a law
regulating strikes and lockouts.”” In addition, Parliament can pass a law to limit the mm_:
of workers’ freedom to associate for the purpose of trade unicon activity or for a meeting

‘8 Parliament of the Republic of Fiji, Standing Order 28.

' 2013 Constitution Section 3(3)

® Ibid 5 2(5)

1997 Constitution Ch 2 - . .

2 president of the Repubiic of the Fiji Istands v Kubuabola [1999] FJSC 8. The mcm_d_.:.n ﬁo_.._:. m._.amnw mm_m_.
“a central purpose of the 1997 Censtitution is the sharing of power. The Wmv_._E:.“ of " Fiji _mmmm_n_.m is
declared in the course of the preamble to be a nulti-cujtural society. While some particular protection of
Fijian irterests is contemplnted by section 6 (j) political power is shared equitably amonpst ail
communities,” : o )

3 Since Independence in 1970 successive Fijian governments have developed Ecoromic policy to deal m<:=
redistribution of incame and wealth by introducing different types of taxation regime. They have given
tax relief to farmers for more economic growth by utilising land more productively.

2 1997 Constitution ss 30(2), 31(2), 32(2), 33(2), 34(7), 3H(2) and 38(7).

35 2013 Constimtion ss 16, 24 and 25.

% Citizens' Constitutional Forum, An dnalysis: 2003 Fijii Governmeni Constitution (September 2013)
<www.ceforg.fj>.

T 2013 Constitution s 20{5)(2).
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E&mnzmmnommnzégﬁmmugm_.mm.:om.gdamoan.oh.ag.ie:mmﬂra ontly Fijian
constitution that contains such restrictions. :

Furthermore, the 1997 Constitution provided a fairly generous provision for legal aid.
Every person charged with an offence had a right to legal representation either from a
lawyer fron the Legal Aid Conmmission or a representative from the private profession.®®
The 2013 Constitution has similar provisions to 1997 Constitution, but it remains to be
seen whether the courts will interpret these provisions in the same way as the 1997
Constitution. In the Attorney General of Fiji v Timoci Silatol,*® the Court of Appeal
was asked to rule on Silatolw’s right to legal representation under section 28(1} (d) and
38(2) of the Constitution. The Court ruled that if the intérest of justice required it, then
the impoverished person should be provided legal assistance. Where legal aid funds are
insufficient to pay for the private lawyer, then the state must meet that shortfall®'

In the case of Allen Lyndon v the Legal Aid Commission cnd the State,” Lyndon was a
US citizen who faced multiple charges of fraud. The High Court ruled that ke was
eligible for legal aid. The Court found that the 1997 Constitsition was drafted broadty
enough to so as to require legal aid for all impoverished persons itrespective of Fijian
citizenship®. To its credit, in the years preceding the case, the F iii Government had
provided generous annual funding to allow for legal aid to expand its services to remote
parts of Fifi. Legal aid is now able to provide assistance to many more individuals
including non-Fijian nationals. The challenge under 2013 Constitution will be to
continue providing adequate funding to Legal Aid Commission to meet its growing
demand.

Another area which has changed significantly from the 1997 Constitution is on ownership
of customary land. Native or iTaukei® land has always been a sensitive issue in Fiji. So
much so that it has been subject of much discussion leading up to military coups in 1987
and the attempted coup in 2000. The 1997 Constitution entrenched legislation such as the
Fijian Affairs Act, Fijian Affairs Fund Act, Native Lands Act, Native Land Trust Aet,
Rotuma Act, Rotuma Lands Act, Banaban Lands Act and Banaban Settlement Act.
Amending these Acts required passage of bills in both Upper and Lower Houses of
Parliament and required approval of at least 9 of the 14 members of the Senate.®® The
2013 Constitution no longer eatrenches any of these statutes. Under this Constitition, there
is no specific protection given to iTaukei land and amendment to these pieces of legislation
can now be made through an ordinary Act of Parliament, There is also no longer a
requirement that landowners be consulted by the State or land developers in respect of
development of iTaukei lands. The 2013 Constitution, however, provides that the owners
of native land or customary fishing rights have an equitable share of royalties and other
payments from mineral exploitation on their land or from the seabed® The lack of
protection of iTaukei fand wnder 2013 Constirution has received and continues to receive
criticism from the indigenous community, inchuding the former Prime Minister Mr Laisenia
Qarase and leading iTaukei advocates. However, there are new provisions in the 2013

* Ibid ss 19(2) and 20(5).

® 1997 Constitntion s 28(1)(d).

* istorney General of Fiji v Tinaci Silatol [2003] FICA [2.

" foidat 15,

» Lyndon v Legal Aid Commission [2003} FIHC 323,

2 Ibidat 12. .

Since 2010 Native Fijians are officially refetred to as iTaukei. 91% of land in Fiji is owned by the i Taukei,
administered by the iTaukei Lands Trust Board (iTLB) <https:/Avvw.tith.com.fi/>.

1897 Constifution s 185. .

2013 Constinion s 30.
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Constitution which protects land leases and tenancies and provides that landowners receive

* a fair and equitable retern for their leased land.”’ :

The 2013 Constitution contains public right to access information held by another person
or another office.”® This provision is wider than that which was in the 1997 Constitution.
In November 2006, Mr Qarase’s cabinet had given appraval to publish 2 draft bill on access
to official information. That Bill was never published due to the December 2006 pelitical
upheaval, The present govertunent has now published an Information Bill.*® This BiH is
designed to meet the requirement to enact legislation giving effect to sections 25 and 150
of the 2013 Constitution.

The 2013 Constitution expands the 1997 constitutional provisions on freedom of
expression by adding freedom of imagination and creativity, academic freedom and
freedom of scientific research.”! Similarly, the 1997 provisions on freedom of assembly
have been extended under the 2013 Constitution 1o allow people the right to peacefully
assemble, demonstrate, picket or present petitions.” However, both sections 17 and 18 of
the 2013 Constitution contain provisions for curtailing or restricting rights in certain
situations; The 2013 Constitution allows for a law to be passed by a simple majority in
patlizment to limit these rights in the interest of national security, public safety, and public
order or for the protection or maintenance of the reputation, privacy, dignity, rights or

freedoms of other persons™. 1997 Constitution lacked this provision.

A clear omission from the 2013 Constifution is the lack of positive provisions relating to
cultural or ethnicity matters. In comparisen, Fiji's harmonious and diverse society was
recognised in the 1997 document™. There is, however, one matter of some note which the

2013 Constitution incorporates; iTaukel and Fiji Hindi languages must now be taught at
primary school level * This is a welcome development,

The 1997 Constiturion provided a robust approach to enforcement of constitutional rights,
A plethora of litigation was brought in Fiji courts between July 1998 and December 2006,
Section 41 allowed individuals whose rights were contravened to bring proceedings before
the High Court, The High Court had original jurisdiction to hear and determine all
applications before it, or to determine specific questions that may have arisen elsewhere
but which raised constitutional issues.*® Whilst the High Court adjudicated on breaches of
constitutional issues, it was quick to point out to litigants who brought actions before it, if
proper procedures had not been followed. Further, if an applicant had an alternative remedy
available, then that person was required to exhaust it before bringing constitutional
litigation to court. The 2013 Constitution contains a similar provision, but since its
enactment in September 2014, there has not been any constitutional litigation of note to
date. One can only speculate but perhaps one reason is that a Fuman Rights Commission
only became functional in May 2015, Under the 2013 Constifution there are also
restrictions which prevent people from instituting civil law proceedings against termination

"3 Ibid s 29,

3 Ibid 530,

¥ 1997 Constitntion s 174,

“ Information Bill 2016 (Bill No, 34 of 2016).

2073 Constitution ss 17(s Y(d).

2 thid 5 18(1).

* Ibid 55 17 (3) and 18 (2) )

1997 Constitution. Constitution Amendiment et 1997 (Act No. 13 of 1997 as amended by Act No. 5 of
1998) and Chapter 2 Compuact.

2013 Constitution 3 31{3).

% 1997 Constitution s 4 1{3).

+
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and dismissal from office due to an ouster clause in the Constitution. In addition, aggrieved
parties cannot bring a challenge in court questioning the legality of any Promulgation,
Decree or Declaration that was declared between 5 December 2006 and October 2014 - the
first sitting of Parliament under the Conssinetion. ™, :

One of the wmw teatures of the 1997 Consfitution was the creation of a Human Rights
Commission,” Fhe Fuman Rights Commission was quite vocal in its 10-year existence as

‘its mandate was to educate the general public about human rights and make

recommendations to Government. The Commission’s Complaints and Legal Division
investigated and brought many complaints to court on abuse of individual rights and
freedoms, childrer’s issues and other matters which needed clarification or constitutional
interpretation, It was abolished after the abrogation of 1997 Constitution in April 2009, but
was subsequently reinstated by Decree.* This Decree reconstituted the Commission but
teduced its independence substantially. The Commission’s functions, powers and duties
did not extend to receiving complaints or investigating, questioning or challenging the
tegality and validity of the Fiji Constitution Amendment Act I 997, Revacation Decree 2009
and any of the other Decrees made by the President.®® This prohibited any challenge to
Decrees passed by the interim Government during Decenber 2006 until elections in
September 2014.

The Human Rights Commission continues in existence under the 2013 Constitution. Tt is
not clear how the complaints lodged with the Commission ate being handled, What is
significant is that any complaint lodged after 21 August 2013 must relate to complaints
from that date enwards and not before it. This will deny many complainants who may have
suffered during the period prior to August 2013 from bringing a matter before the
Commission®. This in itself constitutes 2 denial of a person’s rights. The Comumission hag
been revived in 2015 with the appointment of a Chairperson, Director and some staff. Its
effectiveness is yet to be tested,

4. CHAPTER 3 - PARLIAMENT

Under 2013 Constitution, Parliament now consists of a 50 meuber assembly elected from
a single national constituency through open list proportional representation. Under the 1997
Constitution, there were 71 elected members chosen from different constituencies, There
was also an Upper Chamber known as Senate which kept the executive dominated Lower
House in check and held to account. The term of Parliament under the 1997 Constitution
was five years. Under the 2013 Constitution, its term was reduced to four years and it can
be dissolved after three and a helf years. The 2013 Constitution reduced the previous voting
age from 21 to 18. This is a positive development, allowing many young adults to vote for
the first time.

Parliamentary elections are held through secret ballot and administered by the Electoral
Commiission similar to arrangements under the 1997 Constitution. The difference now is
that there is a single national regisier of voters who elect candidates under an open list
proportionat representation system. Unlike under the 1097 Constitution, this is a positive
change in that for the first time each voter has one vote which is of equal value. Parties win

72013 Constitution 5173 (4 (5).

* Human Rights Act 1999,

® Fiji Humean Rights Deeree 2009 {Decree No. 11 oF2009).
Ibid s 11(2).

2013 Constitution s 172 (5).

wmon s
=

"
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seats according to the total votes that the candidates receive. This is a new Eoim_.om. which

was not in any of the previous constitutions. The criteriz for candidates for election are
sienilar under both constitutions. Under the 1997 Constitution, if a candidate had an interest

in an agreement or contract with government, then that person was ineligible to stand as

candidate for Parliament.” This is 2 major omission from the 2013 Constitution.

Under the 2013 Coustitution, all political parties and independent candidates must get at
least 5 per cent of the total votes cast, The 5 per cent threshold has proven difficult for
smaller political parties and independent candidates to overcome msoammmﬁ::w. In the
September 2014 general elections, seven registered political parties and two independent
candidates contested elections. Only three pofitieal parties mét the 5 per cent threshold. The
four political parties and two independent candidates who missed out on seats :.mnm?nn_ a
total of 35, 726 votes. The smailest parly in Parliament, the National Federation Party
received 27 066 votes aud qualified for three seats. The 2014 election showed that the 5
per cent threshold is a huge deterrent for minority parties and independent candidates. One
election candidate (Tlaitia Vuniyayawa) who polled the 12™ highest number of votes {4956)
lost out on a seat in Parliament as his party did not pass the threshold test. However, a
candidate wio polled only 875 votes {Veena Bhatmagar) now occupies a seat in Parlizment
and serves as Assistant Minjster.”

The 2013 Constitution also does not include a separate provision for having by-elections.
In a single national constituency, a nationwide election will be necessary to fill a vacant
seat. The Constitution, however, doss contain a unigue provision wlich most modern
constitutions do not have. If a seat is vacated by = member of parliament who is a member
of a political party, then a national by-election is not required under the G.c.ﬁ::ia:. The
Fijian Electoral Conumission is now required to award that seat to the nm_.a_m_ao of the same
pariy wha is the highest ranked and did not get elected to parliament, provided that person

is eligible to serve. A by-election will be necessary if an independent candidate vacated .Em .
or her seat. This provision has so far enabled six unsuccessful candidates from the ruling -

resigned to pursue other activities in the private sector while one candidate was chosen as
the Speaker. Joji Konrote, a serving Minister, was elected President of Fiji. -

A 50 member parliament has also meant that fewer members are now available to sit on
parliamertary committees to conduct daily business. The current government ummm 32
members in Parliament of which 15 sit in Cabinet, leaving 17 to sit on commniittees.

Under the 1997 Constitution, the President appointed a Prime Minister from members of

the House of Representatives who in his opinion had the majority support to form the |

government.?® The Constitution did not provide for a time frame a.casm wiich this :m.a to
be done, though the better interpretation is that it should be done within a reasonable time.
The 2013 Constitution has a different process for choosing a Prime Minister. Under the
2013 Constitution, Parliament is required to sit within 14 days after the election. IT a party
wins the election outright, then choosing a prime minister should not present any obstacles,
as was the case following the 2014 general elections. If that is not the case, then the
Constitution requires the Members of Parliament to elect a prime minister within .E. days.
A further requirement is that this shoufd be done within 48 hours of the first sitting of

521997 Constitution s 53(2)(c). o
* Fiji  Elections Office - ‘Final results for the 2014  General Elections’,
<http:/fwww.electionsfiji.pov.§/2014-election-results/>,

Fiji Government Birectory, ‘Ministries and Depariments’

<http/farww. fiji.gov.f§/Government-Directory/Ministries-and-Department.aspx>.

= 1997 Constinution s 98.
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Parliament. If a prime minister is not chosen in this time, then there must be fresh election. ™
This provision may present difficulty in future peneral clections and it is likely to place
political parties under pressure o form: coalitions and agree on a prime tinister in a
relatively short period of time, The alternative will be to go lo the polls for a fresh mandate.

Under the Westminster parliamentary system, upon which al of Fiji’s constitutions have
been previously modelled, the Leader of Opposition plays a significant role. She or he is
the shadow Prime Minister and is required to perform many important fanctions. This was
teflected in the 1997 Constiturion which gave the Leader of Opposition important roles to
perform. But the 2013 Constitution has significantly reduced these roles. The Leader of
Opposition is given a 1ole to sit as a member of the Constitutional Offices Commission and
to nominate one other person who is appointed by the President, This Commission is,
however, dominated by the Government side and will always have a majority.”” Under the

- 1997 Constitution, the Leader of Opposition played an important role on afl appointments

to Senate, other independent Coramissions, and appointment of the Chief Justice and other

judicial offices. These functions have been removed from the Opposition Leader under
2013 Constitution.

The Leader of the Opposition is now elccted by opposition members. Following the 2014
general election, this process was fairly smooth given that the two parties in opposition had
15 and three members respectively. The Party with 15 members (SODELPA) provided the
Leader of the Opposition. The Leader was suppotted by her own Party and alse by the three
members of National Federation Party. Where two or more opposition parties cannot agree
on a leader and if a vote is taken and there is & tie, there is no mechanism provided for under
the 2013 Constitution to break the deadlock. In that event, the Constitution envisages that
the Office can remain vacant ™

There are further differences in the two constitutions on the process of appeintment of
Secretary General to Parliament who is the Chief Executive Officer, Under the 1997
Constitution, the Secretary General was appointed by the Constitutional Offices

* Commission in consultation with the Speaker.** Under the 2013 Constitution, the President

makes the appointment on the advice of Constitutional Offices Commission.” 1t is ironic
that the Speaker who works very closely with the Seeretary General has no say on the

© appointment.

" The 1997 Constitution established an independent Parliamentary Emoluments Commission

whose principal task was to determine salaries and allowances of the Prime Minister,
Ministers, the Leader of Opposition and other key functionaries of Parliament® This
Commission comprised of three members, two of who had to be qualified and experienced
as actuary or accountant. The 2013 Constitution has removed this Commission and now

“allows Members of Parliament to determine their own salaries and allowances. These

salaries and m:ozmmnmm cannot be varied to the disadvantage of members unless it is part
of austerity reduction.® Given the buge majority that the Government enjoys in current
Parliament the opposition would not be able to veto salary and allowance hikes when they

are tabled. In September 2016, Fiji's Parliament approved increases in parliamentarians’
allowanees amidst eriticism from National Federation Party which said that it was unfair
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2013 Constitution 593,
2013 Constimtion s 132,
Tbid s 78(6). -

1997 Constitution s 83(2).
2013 Constitution s 79(2),
1997 Constitution s 83.
2013 Constitution s 80,
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for an in-house committee of members to decide what they should get in allowance. The |

party further called for establishment of an independent emolunients committee to oversee
this fumetion™.

5. CHAPTER 4 - EXECUTIVE

The Executive arm of government under the Wesiminster system manages amw.ﬂo .a.@
business of a Commonwealth country. This is no different in Fiji. There are similarities
under the two constitutions on how the Executive should operate, but there are also
important differences. Under both constitutions, the President is the mn.ma of State. .,:a
1997 Constitution provided for a Vice President who performed the President’s functions

in his or her absence®. This has been removed from 2013 Constitution. Under the 2013

Constitution, the Chief Justice now acis as President when the President is away overseas
or unable to perform his or her duties.

The 2013 Constitution has, however, whittled down the President’s role to a ceremonial
figurehead whose principal duty is to open each session of Parliament with an m.a%.mmm
outlining the policies and programs of his or her Government. Under the 1997 Ga:%?.:m:,_.
the President was appointed by the Great Council of Chiefs (Bose Levu Vakaturaga) which

was a formal assembly of Fiji’s senior hereditary chiefs wo:os.mmm noum::ﬁ.mou S..E# the
Prime Minister.® This body was abolished by Decree in 2012.%° The President is now

elected in Fiji Parliament from two candidates nominated by the Prime Minister and Leader”

of the Opposition ~.mmnmn"m<m_w.am A new President was chosen in October 2015 who was

a sitting Minister nominated by the Prime Minister to succesd the outgoing President.

Voting took place on partisan party lines where the Government nominee won comfortably |

by 31 votes to 14, with three abstentions. The National Federation Party wmwmamzmm from
voting, claiming that the President shouid have been chosen by consensus.”  Under the
new Constitution, the President will now serve two terms of three years, as opposed to two
5-year terms under 1997 Constitution’. :

A significant departure from Fiiji’s previous constitutions is the omission of discretionary |

or reserve powers which the President enjoyed. Under the 1997 Constitution, the T.mmﬂaa
had discretionary powers to act in his or her own judgement. For example, Ea m_.nmmna
could appoint & Commission of Enquiry under the Conmnissions .&w mzmSQ mQ ) E
addition, the President could pﬁwc:: a Prime Minister or an alternative Prime Ministerin
his or her deliberate judgement.” foll C:
seek opinion of the Supreme Court on matters of public interest. ] d:aﬂ.. the NEu
Constitution, the President cannot do any of these things. Whilst the President still appoints

% Fiji  Village _'NFP opposed motion of increasing allowances ail MPs and Ministers®

<htép:/ffijiviltage.com/news/NFP-opposed-motion-of-increasing-allowances-all-MPs-and-Ministers-
55240r/>,

1997 Constitution s 83.

2013 Constitution s 88.

86 1997 Constitution s 99.

iTaukei Affairs (Amendment) Decree 2012 (Decree MNo. 22 of 2012),

2013 Constitution s 84, : ) , B

® Fiji TV — National Federation Party MPs abstain from President Elect vate <http:/ffijione.tv/nfp-mps-
abstain-from-president-clect-vote/>. : :

™ 2012 Constiturion s 85 and 1997 Constitution s 91,

' Commissions of Enguiry Act, Cap 47, Laws of Fiji (Section 2).

™ 1997 Constitution ss 98 and 108.

P Ibidsi23.
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The President could also, following Cabinet endorsement "
- on political parties
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the Prime Minister, this is not by virtue of his or her own deliberate Jjudgement. Under the
2013 Constitution, the Cabinet refers matters of constitutional interpretation to the Supreme

Additionally, whilst under the 1997 Constitution the President was the Commander in
Chief of Fiji Military Forces, the 2013 Constitution provides that the President now
performs the ceremonial functions and responsibilities as the Commander in Chief of the
Fiji Military Forces.™ The Prime Minister on the other hand has more powers under 2013
Constitution than under the 1997 Constitution. Whilst the Prime Minister under the 997
Consfitution appoirited all ministers and assigned ministerial tesponsibilities, under the

2013 Constitution the Prime Minister is involved in many other appointments as well. He
or she doees the following:

* Appoints. all independent officers through the Constitutional
Officers Commission (COC) except the Solicitor General

* Appoints two independent commissioners through the COC, Human
‘Rights and Anti-Discrimination Commission (HRADC) and Public
Service Commission (PSC)

® Appoints as many ministers as he or she wants including the
Attomey General

® Sets remuneration for the Chief Justice and the President of the Court of
appeal (on the advice of a Commission established by him or her).

* Initiates the process for removal of the Chief J ustice, the President of the

Court of Appeal by establishing a tribunal and does the same for most
other independent commissions,’

* " The Fiji Prime Minister’s powers are greater in comparison with what prime ministers can

do under other modem Constitutions from Commonwealth countries,

The 2013 Constiturion has also done away with the mandatory requirement of a multi-party
cabinet which was a unique feature of the 1997 Comstitution.” This allowed the Prime
Minister greater flexibility in choosing his/her cabinet ministers.”™ Although compulsory
‘multi-party cabinet under the 1997 Constitution was initially a difficult provision to
implement, following two early efections under that Constitution, the then Prime Minister
‘used the multi-party concept effectively and formed a very workable government. There
were 4 separate court cases between 1997 and 2006 which helped resolve many ambiguities
* entitlement to Cabinet seats.” .

- Another notable deviation from the 1997 Constitution is the abserce of an equivalent

provision to section 123, This section enabled the President, upon endorsement by Cabinet,
to seek the opinion of the Supreme Court on constitutional matters, where public interest
dictated. This helped overcome potential conflict between politicat factions and resolved

2013 Constitiition s 91.

1997 Constitution s 87, and 2013 Constisiion 5 31(3).

Citizens® Constitutional Forum, above 26>,

1897 Constitution 5 99.

Jon Fraenkel, ‘Multiparty cabinet and power-sharing: lessons from elsewhere’, Ch 28 in Jon Fraenkl and
Stewart Firth, From Election fo Conp in Fiji; The 2006 Campaign and Its Aftermath (2007 ANU E Press).
President of the Republic of Fiji Islands v Rubuabola (1999) FISCS; I re the Constitution Reference by

HE the President (2002) FISC1; Qarase v Chaudhry (2003) FISCY; and Qarase v Chandhry (2004)
FISCland FISCS.

n

99



[2016] LAWASIA Journal

issues for Parliament. The Supreme Court’s opinion was binding on the President and all =
the peaple of Fiji. Under the 2013 Constitution, it is only Cabinet which can seek an opinion
from the Supreme Court and hot the President® Since the elections in Fiji in September
2014, there have not been any constitutional references brought before the Supreme Court.
Of the four references that were brought before the Supreme Coust under the 1997
Constitution, three were at the instigation of the opposition parties. Disagreeing with .
government, the opposition parties wrote to the President and urged him to seek Supreme
Court’s opinion as to the correct interpretation. The President then asked Cabinet to
endorse a request for Presidential reference to the Supreme Court. Tt remains a moot point
whether constitutional references will now come before fhe Supreme Court from the
opposition, given that the 2013 Constitution is a decument which was prepared and
implemented by the current govermnment. It will be difficult for opposition parties to have
the government refer constitutional references before the Supreme Court as it will entail .
getting the ruling party’s cabinet to endorse that request. The avenue provided under the
1997 Constitution was somewhat easier because all requests for Supreme Court referral
were sent directly to the President who then asked for cabinet endorsement to refer the

matter to the Supreme Court for its opinion which was readily given. :

The Attorney-General’s position has also come under serutiny in the 2013 Constitution.

The Citizen’s Constitiitional Fonun claims that “[T]he Attorney-General has remarkable .
and wide ranging powers, far wider than other Commonwealth Constitutions.” 8y

addition to the traditional role, as the’ Government's chief legal advisor, the Attorney-

General: (1) Chairs the Mercy Cormission and is consulted by the Judicial Services

Commission (JSC) en the appointment of the other four members of the Commission; (2)

Influences all judicial appointments by being consulted (i} by the Prime Minister on the

appointment of the Chief Justice and the President of the Court of Appeal, and (if) by the

JSC for appointments of all other judges; (3} Is directly involved on the appointment of”
alimost every “independent’ commissioners and offices, either directly or indirectly; (4) Is

indirectly involved in determining remuneration for members of every single ‘independent’

corpmission and office; (5) Initiafes the process for removal of holders of most
‘independent’ offices amsd the Electoral Commission, Human Rights and Anti-
Discrimination Commission and the Public Service Commission by participation in
Constitutional Officer’s Cominission decision establishing a tribunal, and indirectly
involved in process for removal of others through the Judicial Services Commission; and
(6) Is required to be provided with regular reports by Offices and Institulions otherwise
supposed to be independent bodies that under most Constitutions would be required tor
report only to parliament.

Under the 2013 Constitntion the Attorney-General enjoys extensive contral over many
muatters and discharges functions usually performed by committees of elected members of
parliament. Whilst the Attorney-General under the 1997 Constitution was chairperson of
the Prerogative of Mercy Commission, he had a rather limited role on appointment of
judges and other independent commission mentbers.™

The 1970 and 1990 Constitutions provided that in the absence of the Atterney General,
another lawyer from Parliament or private practice could act in that position. The 1997
Constitution, however, allowed the Solicitor-General to perform statutory functions of the
Attorney General whilst another Minister would perform his or her political functions®,

B 2013 Constitution s 91(5).

8 Citizens” Conjtitutional Forum, above n 26.
8 1997 Constitution 5113,

83 1997 Constitution s 100.
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.::m m.__oémm_ Em. political role of the Attorney-General to be performed by a non-lawyer
cabinet minister if there was no other legal person in Cabinet or on government side oﬂﬂa
cmza.r. It m:cs.ma.?a no_i.::wq within the office and avoided the need to bring a private
practitioner to m<on.n_ ._uoﬁ:na conftict. The 2013 Constitution now takes that responsibility
m._s...&.‘ from the Solicitor-General. Under the 1997 Constitution, the Attorney-General was
required to vm 4 person who was qualified to practice law. This has been enhanced by the
2013 Oa:..ﬂ:::.c: in that the person appointed should be a legal practitioner with 15 years
post qualification experience and someone who has not been found guilty o% any

disciplinary offence under the Legal Practitioner’s lesislation.™ Thic iti
dovetopment gal Practitioner’s legislation.™ This is a positive

6. CHAPTER 5 - JUDICIARY

An independent judiciary is central to any constitutionat democracy to maintain a high
mmm.uqm& of the rule of faw. In the absence of a strong independent judiciary oa_.smm

citizens cannot expect impartial decision making on matters that affect their daily lives muh
15 common for all constitutions to protect the role of judges as independent mcmz_ium.om
the J:«.w of law by separating them from undue influence from Parliament and the Executive

If this is m:m_.m_:m.oa then the courts will be freer to decide cases impartially on their EQ._..B.
as opposed fo being unduly influenced by political considerations. There are some namnmm
differences between the 1997 and 2013 Constitutions regarding the judiciary.

M.:ﬂ w.:a. woBEomﬁ is H.rm provision on judicial independence. Whilst section 118 of the 1997
onstitution E.a section cqﬁv. of the 2013 Constinntion say that the judges are independent
of the legislative and executive branches of government, the 2013 Consfiution adds a

- further provision that the courts are subject only to the 2013 Constitution which they must

Bumax without m."a. or favowr™®, This begs the question whether anyone can now bring an
action to naa.E_Ea the puzpoited abrogation of 1997 Constitution. The High Court Emm”

is ESF :.u reject any document whicl is filed challenging the abrogation because the mom
Constitution contains ouster clauses which prohibit any such challenge,*

.- Under the 1997 Constitution, the Chief Justice was appointed by the President on the advice

Mﬂ mro E.go Kmima_.. following consultation with the Leader of Opposition.”” Now the
ief Justice is appointed by the President on the advice of the Prime Minister and the

! Attorney General, The Leader of the Opposition plays no role in the appointment pracess.*

The President of the Court of Appeal is similarly appointed under the 2013 Constitution®
.Cs%_..nro 1997 Constiturion, all judges of the Supreme Court and all Justices of A mwm

Eo.i&:m the President and all Puisne Judges of the High Court, were appointed %ﬁ Em
m._.mm&ﬂ:. on .Sa recommendation of the Judicial Services _no::ammmoz wozoﬂmz

consultation with the Minister (Attorney-General) and the Sector Standing Committee ow
the House of Representatives. The Sector Standing Committee was comprised of
Qos.w_dﬂoa and Opposition Members of Parliament and was responsible for all matters
relating to the administration of justice.®™ The 2013 Constirution marks a significant
m.mmmnﬁ:n froin the 1997 Constitution in that whilst the Judicial Services OOEEmmmmo: was

H
&5
&
L1

m.m.wuﬁm_u.nn_:.\...a:mwwbme.mmNa% nbnn_daZcE H onstit
2053 Copettiner’s Dec 3 2” 2009); and. 2013 Constitution 5 96,

Ibid 55 173-174.
1997 Constitution s 132 (1).
2013 Constitntion s 106 (1),

% Ibid s 105 (1).

1997 Constitution s 132 (2).
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rot obliged to accept the views of the Sector Standing Committee, it was legally obligated
to consult them. This provided for independent checks and balances and c.mz,am: 1997 Ei
2006 there was little, if any, public criticism on the process of m%omzmsm judges. mo,.améﬁ
under both constitutions, the final decision on the appointment of judges rests .2:: the
President. It is fair to say that the President does not make the appointment on his or rmw_.
own deliberate judgment under ¢ither constitution; the President orly acts on advice.
Under the 2013 Constitution, whilst the Prime Minister plays a Hojn on the appointment of
judges, unless the Prime Minister is also a lawyer, in practice it will be the Attomey-
+ General who will play a bigger role in choosing judges for the bench.

In so far as a judicial appointments body is concerned, there has never cmmm unanimity
across the commonwealth jurisdictions on what constitutes an ideal ioa&. Prior to 2006,
-in England the Lord Chancellor was responsible for all judicial appointments. As part .om
reforms following the enactment of the Ooz,ﬂ.u:ma:..xm.\.@ﬁi A.Q 2005, the Judicial
Appointments Commission is now responsible for selecting judges in mum._mnm and .ém_mm.
This Commission is made up of 45 members: two from the legal E.owmmm_.o:. five .Ea.mam.
one tribunat member, one lay justice and six lay persons including the Chairperson. This is
a relatively large body; best suited for countries the size of England and Wales,

Smaller Commonwealth Jjurisdictions will find it hard to establish a .m:a_m:. ._8%. In
Australia, the Astorney-General is responsible for recommending all judicial appointments.
There is a defined process if an appointment is to be made to 9.@ m.n.aﬂ.m_ Oomn m.ﬁa the
Attorney-General consults widely writing to interested bodies inviting nominations of
suitable candidates. These bodies include, but are not limited to, the Chief Ew:.nm.ow the
Family and Federal Cowts, the Chief Federal Magistrate, z.ﬁ Law Commission of
Australia, the Australia Bar Association and their State and Hmn_noQ.no_._E.m%mnm. At the
same time, the Attormey-General’s depariment Emnn.m public notices in national maa local
media seeking expressions of interest and nominations, and publishes E.m appointment
criteria on its website. The Attorney-General has established standing ﬁ._swoé panels to
assist in assessing expressions of inderest and nominations. The m&:moa\. panel may
interview candidates it comsiders suitable for mEuomEBg.r The .mn_SmoG .vm:a_
subsequently presents the Attorney-General with a report :E.” :m.nm Ssn_amﬁm that it rmm
assessed as being highly suitable for appointment. After oosmam_.sm .Eo advisory Ew:n_,w
report, the Attorney-General writes to the Prime Minister seeking his and the .OmeQ ]
approval. If approved by Cabinet, the Attorney-General makes a recommendation to the
Governor-General who considers the appointment through the Federal Executive
Council®. This is a very thorough and transparent process.

Fiji’s 1997 Constitution established the Tudicial Services Ooﬁammmmoz.c.u The EE..W-
-member Commission was headed by the Chief Justice as Chair with the Chair of the Public
Service Commission and the President of the Law Society as members. They made
recommendations before a process of consultation with the Attorney-General and the Law
and Order Sector Standing Committee of Parliament. Whist there were Eo%.éro felt that
the Sector Standing Committee should not be consulted on .E&Em_ appointments, mwn
overall process of consultation ensured transparency m.ma involvement of maon_m 5
representatives in Parliament. The ME% Constitution Eosn_n”m fora .m:mﬂ. appointments
committee than the 1997 Constitution.”  Along with the Chief Justice as chair, and the

9
R

1bid s 96 and 2003 Constitution s 82, .
Australian Government Attorney General’s Department, *Judicial Appointments: Ensuring a strong,
independent and diverse judiciary through a transparent process’ (2010).
1997 Constiintion s 131,
" Ihids 132(2).

102

Fiji's 1997 and 2013 Constitutions

President of the Court of Appeal as member, the Commission is also made up of a seaior
legal practitioner and a lay person who are appointed by the President on the advice of the
Chief Justice following consultation with the Attomney-General. The lawyer who represents
the profession is chosen by the Chief Fustice and the Attorney-General with no formal input
from the Fiji Law Sociéty. The profession, which was previously represented under the
1997 Constitution through its President, is now a voluniary organisation with no legal
footing. There is, however, no reason why this body should not have an input into providing
a senior member from amongst its peers to sit in on the appointments committee. The
Permanent Secretary for Justice is the fifth member, Wihilst there is merit in having a lay
member on the committee, there does not appear to be any logical explanation for having
the Permanent Secretary for Justice as a member. This person holds a public service
appointiment and ranks alongside peers who rn the daily business of government.

The 2013 Constitution is clearly positive for the judiciary. For the first time in Fiji, the
Parlizment should ensure adequate resources are provided to enable the courts to function
and exercise their duties properly.® The Judicial Services Commission is now given an
expanded role relative to its position under the 1997 Constitution. It tow has the
responsibility to ensure the efficient functioning of the judiciary.”® In addition, the
Commission is required to provide regular updates and advice to the Attorney-General on
matters relating to the judiciary or the administration of justice.”” The type of matters which
the judiciary briefs the Attorney-General are not paiticularised. The 2013 Constitution has
extended the retirement age of the Chief Justice and the President of the Court of Appeal
to 75 whilst the High Court judges retire at 70.*  Under the 1997 Constitution, the

retirement age for Chief Justice and President of Court of Appeal was 70 and 65 for High
Court judges.”

Under the 1997 Constifution, whenever the President was absent or unable to perform
duties of Office, the Vice President performed his or her functions. If neither were
available, then the Speaker of the House of Representatives performed the President’s
functions.'"™ The 2013 Constitution now provides that in the absence of the President, the
Chief Justice will perform his or her functions as there is no provision for the Office of a

Vice President.’ This provision is not new as Fiji had a similar section under the 1970

Constitution,'®

Under the 2013 Constitution a number of independent institutions/bodies have been
inchuded under the Judiciary. These are:

* Independent Legal Services Commission (section 114)
*  Fiji Independent Commission against Corruption {section 115)
® Solicitor-General (section 116)
* Director of Public Prosecutions (section 177)
-*  Legal Aid Commission (section 118)

*  Mercy Commission {section 119)

2013 Constitution s 97(4) and (5).
% Ibid s 104 (5).

Ibid 5104 (7).

8 Ibids 130 (2).

1997 Constituiion s 137.

" Tbid s 88.

2013 Consitntion s 88.

1970 Constitution s 28.
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_ by the President

¢ Public Service Disciplinary Tribunat {section 120)
¢ Accountability and Transparency Commission (section [21)

These institutions/bodies donot perform judicial funetions and should .:.mé been grouped
together under a separate chapter, either on a chapter on accountability or perhaps en
independent bodies.

Some of these public bedies (Solicitor-General/Director of Public m._dmnozaomm%nﬁommmé
of Mercy Commission} existed under the 1997 Constitution whilst others were created
between 2009 and 2014 by Decrees and continue in existence now under the 2013
Constitution except for the Accountability and Transparency Comunission. One common
feature of all these institutions is that they are required to provide regular updates to the
Attorney-General'™. 1deally, in keeping with modern constitutions, the Independent Legal

- Services Commission, “Fiji Independent Commission against Cotruption, Legal Aid

Commission and Merey Commission should report directly to _uE:mEa&.E the same way
that the Accountability and Transparency Commission, Public Service Commission

. . 104
Disciplinary Commission and Auditor General are required to do' ™",

7. CHAPTER 6 — STATE SERVICES

This chapter deals with the establishment of the ?&:m Service ch:ammmcs m:ﬁ .Enmn oﬂrﬂ
disciplined services commissions, namely Em. Police, Corrections mz.n_ K:.E_%. This
chapter, however, also includes the mmﬁ_u:m:Em.E of the O.ozm:ﬁcso,.._a Offices
Commission. It is common for written constitutions to provide how independent
commissions are established and what their roles and responsibilities are.

A Constitution is writtenr defining nature of the constitutional wmz_s.zo& mma m:c:._a
embody its fundamentat values. It should concern the structuees of state institution and its
relationship to each other. Whist the 2013 Consiitution Eo_mamm provisions on public
service values and principles; it has lost an opportunity to g0 into other matters such as
responsiveness, accountability, respect, leadership and _EEm: :mr.a for the ?_Ea.mn?ma.m.
In the author's view the appropriate place for putting these is not in the m.cdah.EEoz but in
the Public Service Act.'" The Public Service Act is the better forum for listing in greater
detail values and principles which should be adhered to by all public servants, Hﬁ. is also
easier to enact new legislative provisions rather than trying to amend the Constitution.

Under the 1997 Constitution, the appoistment to the Public m&i.nm. Commission,
Disciplined Services Conimission and the Constitutional Offices Commission were made
106, The relevant minister nominated members who were then Eowﬁ at by
the appropriate Standing Committee of the House of H.mmﬁamaau.ﬂ?nm _uomo_.n.Eo Minisier
submitted the names to the President, The Sector Standing OoE_.E.nmm could either confirm
or refect a nomination. If a nomination was rejected, the .K_.Emﬁa then made a fresh
nomination.'” This process insulated appointments mo.E political no_:.Sm and .o:m:nma m:.:
the appointees had a greater degree of freedom, discretion and control in carrying out their
constitutional tasks. -

13 2013 Constitution ss 114, 115, 118,
10 §bid s5 120, 12, 152.

9% public Service et 1999.

106 1997 Constitution 5 143,

' 1bid s 143.
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Conversely, under the 2013 Constitution new arrangements for appointments run the risk
of politicisation. Appointment to the Public Service Commission is now made by the
President on the advice of the Constitutional Offices Commission'®, Significantly, the
Constitutional Offices Commission is headed by the Prime Minister as Chaitperson, with
the Attorney-General as 2 member and two other members appointed by the President on
the advice of the Prime Minister. The Leader of Opposition is alse a member and nominates
one other person to the Commission.'™ It is not unusyal to have politicaf figures sitting on
independent bodies; kowever, the composition of the Coastitutional Offices Commission
is weighed in favour of the Government whose nominees outnumber opposition members
by four to two. The 1997 Constitution provided for a three member Constitutional Offices
Commission, with all appointinents made by the President. Since the President was
appointed by the Great Council of Chiefs, the process was not controlled by the
Government. Under thé 2013 Constitution the Public Service Commission m%vcmzmw and
removes pennanent secretaries with the agreement of the Prime Minister.'® This new
arrangement permits a greater degree of politicisation. .

The permanent secretary of each Ministry now has eonstitutional authority to appoint and
remove staff in his or her ministry with the agreement of the Minister.”"' Under the 1997
Constitution, all public service appointments, promotions and dismissals were made by the
Public Service Commission.!"? The 1997 Constitution ensured there was less opportunity
for cronyism and nepotism and a greater chance of making appointments on merit. As for
Ambassadors, all appeintments are now made by the Prime Minister on the advice of the
Minister for Foreign Affairs.'"> These appointments were made by the President under the
1997 Constitution.'" Clearly, the Prime Minister now has a far more functional and

dominant role in the day to day tunning of government than lis counterpart did under ihe
1997 Constitution.

The 1997 Constitution had a limited role for the military compared to the 1990
Constitution. The 1990 Constituiion, which was imposed by the Military, provided that, “it
shall be the overall responsibility of the Republic of Fiji Military Forces to ensure at all
times the security, defense and well-being of Fiji and all is residents.”'’ The 2013
Constitution has adopted this overarching responsibility given to the military and has
inserted the exact same wordiag which was in 1990 Constitution.'® This provision allows

the military to exercise a supervisory function. This is incompatible with the role of the
military in modem constitutions around the world,

8. CHAPTER 7 ~ REVENUE AND EXPENDITURE

The 2013 Constitution adopis almost in its entirety the provisions of the 1997 Constitution
on matters of revenue and expenditure. Tt however also enlarges the list for standing
appropriations. The Commissioners of the Police and Corrections Services and the

% 013 Constitution s 125,

% Tbid s 132,

" 3013 Constitution s 126.

" Ibig s 127,

"2 1997 Constitution s 140(6).
3 2013 Constitution's 128,

' rgg7 Constitution s 149,

™ 1990 Constitution s 94 (3).
"' 2013 Constitution s 131 (2).
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Commander of the Military Forces who were previousty not included are new additions to
the list.""”

9. CHAPTER 8- ACCOUNTABILITY

This chapter provides for a Code of Conduct for public officials, establishes the office of

the Auditor General and the Reserve Bank of Fiji and mandates for a new law on access to
information.

A Code of Conduct

The 2013 Constitution requires a written law to establish a Code of Conduct for public
office holders.""® The 1997 Constitution had a similar provision.!® The 1997 provision
required that such a law be passed “as soon as practicable after the commencement of 1997
Constitution™ but this was not done.™".” The interim government between Umnm_dcm__. 2006
and September 2014 also missed an opportunity to introduce this. It is not uncommon for
leadership codes to be included in constitutions. Both Papua New Guinea”' and the
Solomon Islands ' have them in their constitutions and a Leadership Code could have
been included in the 2013 Constitution. Givewthe experience of the 1997 Constitution, the
2013 document constitutes a missed ouEUEEEQ in this respect. However the current
government introduced a Bill in mo_ou "

B Freedomn of Informaiion

The 2013 Constitution provides that a written law should make provision for members of
the public o have a right to access official information and documents held by government
and its agencies.”™ This is identicat to the 1997 provision, except there is no longer any
requirement for the legislation to be passed “as soon as practicable.'? A bill has been
introduced in 2016 (see chapter 2 above - Bill of Rights).

C Aunditor General

This office is one of the central pillars of a fimctioring democracy. By providing yearly
reports on government’s financial statements, the office of the Auditor-General allows
proper oversight of government spending, Although the 2013 Constitution retains many of
the existing features contained in the 1997 Constitution, there are significant differences.
Under the 1997 Constitution, the Auditor-CGieneral was appointed by the Constitutional
Offices Commission ?:oi:m consultation with relevant Sector Standing Committee of
the House of Representatives.'”® The Auditor General is now appointed by the President
on the advice of the Constitutional Offices Commission following consultation with the
Minister responsible for Finance.'” Over the years, the Auditor General's office has been

Y7 2013 Constitution s 147.

U Thid 5 149,

"9 1997 Constitution s 156.

% Thid 5 156 (3) :

2V Constitution of the Independent State of Papua New Guinea, Part 111 Diviston 2, Leadership Code.

2 Constitution of Solomon Tslands, Chapter V111, Leadership Code,

2 palisment  of  Fiji, Code of Conduct Bill 2016 (Bili Ne 22 of 2016)
<http:/fwww.parlioment.gov.fj/getattachment/Parliament-Business/Bills/2016-Bills/Bill-No-22-Code-
of-Conduct_ii-(1).pdf.aspx>.

12 2013 Constitution s 150,

1 1997 Constitution s | 14,

' Ibid 5 L68.

3 Constitution s 151.
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subject to civil litigation and has come under criticismt when performing his or her
noum:Eso:m_?...nzozm:m.

The functional independence of the Auditor General’s Office under the 1997 Constifution

“was challenged by the (then) commander of Fiji Military Forces. Fiji’s highest court, the
Supreme Court, ruled that the Auditor General has powers to audit various funds
maintained by the Commander of the Military Forces and the Auditor should be given
access to all accounts held by the Military'®®, In doing so, the Supreme Cowrt rejected the
Military Commander's somewhat narow construction of section 167 of the 1997
Constitution that the Auditor General’s function was only limited to examining public
monies given to the military. The audit here concerned various regimental funds which are
for the general welfare of the forces.

This fund has its saurce i the voluntary annual deduction of one day’s pay from ali serving
members of the force. In more recent times, the Chief Justice has questioned the office of
the Auditor General. When the Auditor General asked for nemes of judges, their
remuneration, recruitment procedure, interview records and vacancy advertisement details,
the Chief Justice responded that the Auditor General’s office has misinterpreted the
Constitution and acted beyond its powers, ™"

Again, in August 2015 when examining the Auditor General’s Anoual Report to
Parliament, the chairperson of Fiji’s Public Accounts Committee asked Ministry of Finance
officials for further particulars and clarification about certain figures. The officials were
not in a position to provide specific details despite an earlier letier from the Public Accounts
Commitfee to the Ministry of Finance. This specific query was in relation to how funds in
the sum of F$80-100 million was spent as a contingency fund from tie Government’s
budget.™ The Auditor General had queried Ministry of Finance that Head 50 funds were
used without acquittals. The Public Accounts Commiitee of Parliament had wanted
detailed clarification on how and where the money was spent. Minisfry of Finance officials
were unable to provide an adequate explanation.

The 1997 Constitution contained a provision that allowed a law to be passed that accounts
of specified corporate bodies are not subject to audit by the Auditor General. This provision
came in for considerable criticism in parliament by opposition political parties and should
have been left out of the 2013 Constitution.'* The 2013 Constitution nonetheless chose o
retain this provision in its entirety.'*

D Reserve Bank of Fiji

The Govemor of the Bank is tow appointed by the President on advice of the Constirutional
Offices Commission and the Commissien is required to consult the Minister of Finance,
Under the 1997 Constitution, the Governor was appointed by the Constitutional Offices
Commission although the Commission was again Rm_._wnn_ to consult with the Minister for
Finance and the Board of the Reserve Bank of E.m._ 3 Contrary to the 1997 Constitution,
the 2013 Constitution contains specific details on the objects and responsibilities of the

' Republic of Fiji Military Forces v A.G. [2004) FISCI3; and, see Fiji Sun, ‘Under Fire’
<http:/fijisun.com.fj/2015/08/04 undec-fire/>,

' Republic of Fiji Military Forces v A.G, [2004] FISC13.

3% Fiji Sun, ‘Under Fire'< hip://fijisun.com.fj/2815/08/04/under-fire/>.

" Fiji Times *No answers for $100m question” <hitp://fijilimes.com/story.aspxid=316658>.

132 1997 Constitmtion s 167(5).

2 2013 Constitution s 152(11).

4 Ibids 153,

135 1997 Constinution s 146 {2).
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Reserve Bank. These need not have been put in the Constitution since they are adequately
es &
covered under the Reserve Bank of Fiji Act 19857

10.CHAPTER 9 - EMERGENCY POWERS

Like its predecessor, the 2013 Constitution also permits the State to mmn_mmn a .m..Sﬁ of
Emergency. Under the 1997 Constitution however, it was the Presiderit who did this on the
advice of Cabinet'®”. Under the 2013 Constitution, it is the Prime Minister who makes the
declaration with the recontmendation of the Commissioner of Police and the Commander
of the Fiji Military Forces'™. The 2013 Constitution has taken away many of the wmmam.amﬁm
which the 1997 Constitution provided. Under the 2013 Constitution, if a declaration is
made when Parliament is sitting, then-the Prime Minister must, within 24 hours of making
that Declaration, refer the Declaration to Parliament for confirmation. If Parliament is not
sitting, then the Speaker must within 48 hours seek confirmation of the Declaration from
Members of Parliament, for which a majority is required. If a majority of the Members of
Parfiament do not confirm, then the Declaration is null and void." The 1997 Constitution
provided that Parliament had to sanction the proclamation within 5 days'*’, Furthermore,
the Emergency Powers Act 1998 provided for making specific mﬁmﬂmmm@.nn_amm
regulations. These regulations were to provide, inter alia, that persons who suffer mww:n_m_
loss as a result of action taken during the emergency period should be compensated.™ The
Emergency Powers Act continues to apply after the 2013 Constitution was Eom.é_wua.a.
The 1997 Constitution also provided that all emergency laws-should be noﬁmmw_um_.w E:.:
Fiji's international obli gations,' by contrast, the 2013 Constitution does not contain this
provision.

11.CHAPTER 10 - IMMUNITY

Since 1990, absclute and unconditional immunity from eivil liability and criminal
prosecution has been a common feature of Fijian constitutions. The 1990, 1997 and the
2013 Consfitutions all included specific immunity provisions. Whilst the 1997
Constitution extended immunities which were granted under the 1990 Constitution, the
2013 Constitution has enlarged those provisions. Absolute and unconditional mE::EE_\.“Wm
now granted to any person holding office in the public service or any other public office o
"Under the 2013 Constitution, for the first time the Fijian judiciary is also given immunity,'#
The immunities that were given under the 1997 Constitition were a result of wide public

consultation. Although Professor Yash Ghai’s recommendation was also that immunities

feature in the new Constifution, it should only be if individuals renounced their past actions

in an oath or affirmation of reconciliation and allegiance.'"” The 2013 Constitution _umu

% Chapter 210.

13 1097 Constingion s 187.

5 2013 Constinution's 154,

'3 2013 Constitution s 154.

140 1007 Constitution s 187 (3) (b).

" Emergency Powers Act 1998 5 5(3)(a).

Y2 1007 Constitution s 187 (4).

M2 2013 Constitution s 157.

M 1bid s 15%(H).

M5 viji Draft Constitution: (The Explanatory Report 2012) 101,
<http:/fwww. fijileaks.comfuploads/1/3/7/5/13759434/thursday_the_explanatory_report_two-4,pdf>
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discarded Professor Ghai’s approach. The 2013 Constitution provides that the immunities
granted are entrenched and cannot be reviewed, amended, altered, repealted nor revoked. '

12. CHAPTER 11 — AMENDMENT OF CONSTITUTION

Most modem constitutions provide an amendment procedure. The procedure is generally .
flexible which atlows for changes to be made over time to mect changing needs of a country
and her people. Fiji’s199¢ Constitution provided fora review clause. Within 7 years the
constitution amendment process had started,""” and the 1997 Constinution was the product.
The 1997 Constitution alse allowed for a procedure on how the Consitution could be
amended. The amendment Bill would require a majority support of at least 53 of the 71
members of the House of Representatives and a prescribed rumber of Senators of the Upper
House before changes could be made."® The 2013 Consinution does have a two-step
provision which provides for amendment. The first process was to allow -for transitional
amendments by Cabinet before 3] December 2013,

These amendments were intended to rectify inconsistencies or errors in the Constitution.
They could be done through a Decree following Cabinet egpproval and certification by the
Supreme Court."® This Constitution was brought into effect on 6 September 2013 and a
three-month window for amendments was unrealistic, Unsurprisingly; no amendments
were made i that period. A more realistic timeframe would have allowed an opportunity
for amendments. Closer to home, the Papua New Guinea Constitution provided for
transitional amendments to be made within four years following enactment of their
Constitution.'™"

The 2013 Constitution does provide a procedure for amendment after December 2013. This
can be done through an amendment bill whick fs required to be debated three times in
Parlimment and voted on twice by at least three quarters of Members of Parliament,
separated by at least 30 days'™'. The third reading of the Bill in Parliament will not take
place until after the relevant committee of Parliament has reported on that Bill to
Parliament. If the Bill is passed by Parliament, the President will then refer the Bill to the
Electoral Commission which is required to hald a referendum for al! registered voters in
Fiji and take a vote on the Bill. The Bill can only be given Presidential assent provided that
three quarters of the registered voters have voted for the amendrnents,' The requirement
that a majority of members vote in favour of the amendment in Parliament, followed by
three quarters of the registered voters consent would be extremely difficult to achieve in

- any functioning democracy given that the 2013 Constitution itself was not put to

referendum.  Fiji’s 2013 Comstitution is now one of the most, if not the most, difficult
constitutions in the world to amend. It is safe to say that in its current form, it will probably
never be changed.

M8 2013 Constitution s 158
W7 1990 Constitution 5 161.
"8 1997 Constitntion s5 191 and 192.

¥ 2013 Consitmion s 161.

" popua New Guinea Constitution, s 15.

"B 2013 Constimtion s 160. ' I

"% 1bid 5 160,
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13. CHAPTER 12 - COMMENCEMENT, INTERPRETATION, REPEALS AND
TRANSITIONAL

Parts A and B contain technical provisions and definitions which are taken out of the 1997
Constitution. Part C repeals five Decrees which became redundant following promulgation
of the 2013 Constitution by the President. However, it leaves in its entirety all other
Promulgations and Decrees made since 2006.'™  The Constitution provides that in the
event of inconsistency with 2013 Consfiturion, the Decrees and Promulgations will override
conflicting provisions in the Constitution. Thete has been no attempt in the Constitution to
repeal laws which may be inconsistent with the Bill of EmEm Chapter in the Constitution.
Some examples are the Public Order dmendment Decree,” Essential National Industries
(Employment) Decree 2011 Media Industry Development Decree 2010 and Media
Industry Development (Amendment) Decree 2013."*% There are also restrictions on the
ability to challenge these Decrees in Court. Although the new Parliament is mandated to
amend these Decrees, there is a specific provision that the amendments cannot have
retrospective effect over any decision made under either the Decrees or the Promulgations.
Furthermore, no one is to receive any compensation for any wrong done to that person
between December 2006 and the elections in 2014. Since December 2006, a number of
inmocent citizens have been subjected to detention, mistreatment or dismissed from office
without due pracess'’. Many had to endure hardships and there remains no recourse to
- justice since the 2013 Consfitution precludes aggrieved litigants from bringing court
proceedings.!*

Some of the Decrees and Promulgations made during December 2006 and September 2014
are inconsistent with the 2013 Constitution but since September 2014, when an elected
government came into power and Parliament convened, no significant attempt has been
made to bring these Decrees in compliance with the 2013 Constitution, which allows all
these Decrees to.remain in force until they are either amended or repealed.

14, CONCLUSION

The 1997 Constitution was the product of a report by a three member bipartisan
Constitutional Review Commission (‘Reeves Report”). It consulted widely over a 14 month )
period in Fiji and made 697 recommendations. After its report was handed to the President,
it was subsequently tabled in Parliament at a joint sitting of Senate and the House of
Representatives. A Parliamentary Committee composed of both Houses and from all
political parties was formed to study the report and make recommendations to Parliament:
This Comumittee deliberated for a period of eight months before tabling its report. The repart
was endorsed by the then Great Council of Chiefs and memtbers of Parliament. A draft Bill
was prepared, debated and passed. The 1997 Constitution came into effect in J uly 1997,

'3 1hid s £73.

4 Public Order Amendent Decree 2012 and Public Order Amendment Decree 2014,

55 Evsemial National Industries {Emplayment) Decree 2011 (Decree No. 35 of 2011).

Y8 Media Industry Development Decree 010 {Decree No. 20 of 2010); Media Industry Development
{Amendment) Decree 2013 (Decree No. 10 of 2013). :

'*7 The author of this article was Fiji’s Solicitor-General in December 2006 and was dismissed from office’
without due process for upholding the 1997 Constimution. <https:fen.wikipedia.org/wiki/Stuart_Hugpeit .
hetps:ifen.ikipedia.org/wikiNainendra_Nand>. .

18 2013 Constitution s 173(4).
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.:.._n 20613 Constitution is fundamentally different from its predecessor. It is the first to
eliminate race-based electoral rolls, race-based seat quotas, district-based representation,
repeal the unelected Upper Chamber and do away with the role of hereditary chiefs. It is
also the first to grant multiple citizenship (effective since 2009 by Deeree) and has lowered
the voting age to 18. Under the new system, individual regional constituencies have also
been abiolished in favour of one national constituency. This system is, however, not without

criticism. This is a unique provision which ailows political parties to maintain their

- umbers in Parliament and prevents independent candidates or parties not represented in

Parliament from contesting a seat at a by-election.

Chapter 2 of the 2013 Consfitution coutains many limitations on the Bill of Rights which
render it no more than a set of unenforceable political aspirations. These rights can be taken
away through a law passed by Parliament via a simple majority. Perhaps the most
troublesome aspect of the 2013 Constifution is the provisien on amendments. The 2013
Constitntion makes it very difficult to make any amendments in the foreseeable future.
When the 1997 Constitution was purportedly abrogated in 2000, z challen ge was brought
into the Fiji courts, The Fiji Court of Appeal-ruled that the attempied abrogation of the 1997
Coustitution was unconstitutional,'? Following the Court of Appeal ruling, the then
govermment swiftly restored that Constitttion and two subsequeat general elections were
held under it. It remains to be seen whether the legality of the 2013 Constitution will ever
be chatlenged in court. The auster clauses in the 2013 Constitution purport to deprive the

_.c&nmm.Q from entertaining a review application; hence any challenge in the foreseeable
future is highly unlikely. ’

' Republic of Fiji Islands v Prasad {2001] FICA2.
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