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[bookmark: _Toc518551344][bookmark: _Toc15312665][bookmark: _Toc15312674][bookmark: _Toc47353609][bookmark: _Toc47367891][bookmark: _Hlk47370287]Chapter 7
Consolidation and competition in Container Shipping 	Comment by Pierre-Jean Bordahandy: On the East-West Route?
8 August 2022 – Draft for peer review
This chapter assesses consolidation and competition issues in maritime transport, especially liner shipping. It responds, inter alia, to the request of UNCTAD Member States expressed at the 2018 Intergovernmental Group of Experts on Competition Law and Policy, which, “recognizing the role of maritime transport in facilitating and promoting international trade, encourages competition authorities to follow developments in the container shipping sector to ensure fair competition and prevent anti-competitive practices in these markets, and urges competition authorities to cooperate with each other in dealing with cross-border anti-competitive practices, and even more so in the maritime transport sector, given its global nature” and called “upon UNCTAD to continue its analytical work in the area of international maritime transport to include the monitoring and analysis of the effects of cooperative arrangements and mergers not only on freight rates but also on the frequency, efficiency, reliability and quality of services, as part of its work on the Review of Maritime Transport.” 	Comment by Pierre-Jean Bordahandy: Why not container demurrage? It is a big issue… But much more complex.

It is actually a very long standing issue in the US with the FMC and a recurrent critical problem in Brazil and all throughout South America.
Section A looks at long term trends in horizontal consolidation, vertical integration, and alliances, as well the underlying causes for this process of concentration. Section B discusses the implication for markets, shippers, and regulatory bodies, as well as the question if cooperative agreements may have contributed to the ongoing supply chain crisis. Section C considers policy options for governments, port authorities, and regulatory bodies. 
[bookmark: _Toc47353611][bookmark: _Toc47367893]A. Trends in consolidation
The container shipping sector has for the last decades seen a continues process of consolidation. This process has included horizontal consolidation with mergers and acquisitions; vertical integration with carriers investing into terminal operations and other logistics services; as well as cooperation in the form of consortia and alliances. 
Horizontal consolidation 
Globally, the share of the top 20 carriers in container carrying capacity went up from 48% in 1996 to 92% in 2022.[endnoteRef:2] As regards national markets, Figure 7.1 depicts the average number of companies that provide services per country. This average went down from 18 to 13 companies between Q1 2006 and Q2 2022, a decline of 28%. During the same period, the size of the largest container ships globally increased 2.55-fold, from 9,380 TEU to 23,992 TEU. The increase of ship sizes is even more marked when looking at the average of the largest ship per country, which went up 2.75-fold.[endnoteRef:3] These two trends of larger ships and fewer companies represent two sides of the same coin – as ship sizes go up faster than volume, there is less space for competing companies in each market. 	Comment by Pierre-Jean Bordahandy: I know you are talking about average and this is therefore correct However, this is quite problematic as this approach, which is probably based on volume is a reflection of the east west / large maritime route. 

It completely fails to show that competition was never present on most routes / markets in addition of being now reduced on the larger routes.	Comment by Pierre-Jean Bordahandy: Again this shows an approach centred on the major east west routes. It therefore fails to represent what has actually been happening in the periphery. 

My point here is that the end analysis will be false. If you focus on the major route on the basis of the fact that it represent 90% of the trade you actually fail to highlight the fact that a very large portion of that will also end up in the periphery and that the competition there is much less vigorous. 

How many customers are on the China to LA route strict sensu as opposed to customers that will take this route but have also to take feeders route. 

This is my two cents, I have no figure to show for.	Comment by Pierre-Jean Bordahandy: Again for large east west routes only.	Comment by Pierre-Jean Bordahandy: I do not necessarily agree with this. I know it reads very good and makes sense, but I do not think the correlation is that obvious and my feeling is that other factors play a role. [2:  ECLAC (1998) and Alphaliner (2022). See also Chapter 2 for the market shares in different maritime segments. ]  [3:  Data provided to UNCTAD by MDS Transmodal www.mdst.co.uk ] 

[bookmark: _Ref110262293]Figure 7.1: Number of companies per country, and size of the largest ship. Q1 2006 to Q2 2022
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Source: UNCTAD, based on data provided by MDS Transmodal
A further consequence of this trend is growing fleet deployment per company per country, going up by 176% times during the same period. The number of services per country decreased (minus 8.4%), resulting in 2.3 times more TEU carrying capacity per service today than in 2006 (Table 7.1). 
[bookmark: _Ref110264582]Table 7.1: Container shipping fleet deployment indicators, 2006 and 2022
	
	Q1 2006
	Q2 2022
	Change

	Number of companies per country, median
	9
	8
	-11%

	Number of companies per country, average
	18
	13
	-28%

	Number of companies per country, maximum
	103
	93
	-10%

	Number of services per country, average 
	36
	33
	-8%

	Number of countries with 1 to 4 carriers 
	49
	56
	14%

	Largest ship, TEU, global
	9 380
	23 992
	156%

	Largest ship, TEU, average per country
	2 814
	7 742
	175%

	Total TEU deployed, average per country
	2 790 079
	5 561 814
	99%

	TEU per company, average per country
	155 327
	429 422
	176%

	TEU per service, average per 
	77 342
	168 311
	118%


Source: UNCTAD calculations, based on data provided by MDS Transmodal. 
Vertical integration 
Most of the major container shipping lines have developed their own terminal operating companies. The two largest container terminal operators in terms of throughput are China Cosco Shipping (market share 12.9%) and APM Terminals (10.8%). Both are associated with major shipping lines, COSCO and Maersk, respectively. The shipping lines MSC (via subsidiary Terminal Investment Limited) and CMA CGM are also among the top 10 terminal operators.[endnoteRef:4] 	Comment by Pierre-Jean Bordahandy: Once again on the major shipping routes. As important as they are this should not be taken as THE absolute reference point. [4:  Drewry (2022). Table 4.1: Global terminal operators’ throughput league table, 2021 % share of world container port throughput in TEU. ] 

In addition to investing in terminal operations, many of the largest container shipping companies have recently acquired additional companies that will help them provide integrated logistics services. As a consequence, they are increasingly competing with freight forwarders traditionally in the business of providing transport and logistics solutions for shippers. Various container shipping companies also expanded their position in the air-freight business. Maersk ordered five freight airplanes and acquired the freight forwarder Senator International. CMA CGM launched its airline in 2021 with the order of six four air freighters. MSC together with Lufthansa are bidding for a share in ITA Airways.[endnoteRef:5]	Comment by Pierre-Jean Bordahandy: Six or four?	Comment by Pierre-Jean Bordahandy: sixty four [5:  ITF (2022) (*** need to check where the ITA Airways bidding stands prior to finalizing the RMT).] 

There is a move to achieve greater control of the supply chain with several companies investing in buying port terminals, warehouses or even freight forwarding companies and other logistics companies. The aim is to emerge as integrators that consolidate a portfolio of transport and logistics services from end to end. For example, Maersk has started to manage all logistics operations for Unilever a large consumer goods provider. In 2021, Mediterranean Shipping (MSC) made several acquisitions of port and shipping assets, including Log In Logistica Intermodal, a Brazilian integrated logistics solutions provider and Bolloré Group. CMA CGM bought back Fenix Marine Services, a Los Angeles port terminal sold four years ago, while Hapag-Lloyd bought a 30 per cent stake in the German deep-water port Wilhelmshaven. Port companies have also been pursuing this approach as indicated in section above.	Comment by Pierre-Jean Bordahandy: Once again on the main east west routes
A.P. Moller – Maersk (Maersk) has launched a new rail-sea service connecting Asia (China) to Europe (Romania) through Central (Kazakhstan and Azerbaijan) and Western Asia (Georgia) to create agile and creative solutions to fast-changing customer’s needs. The Corridor aims to strengthen supply chain resilience, by offering an alternative route to Ocean and Air services. It has also extended its partnership with Decathlon to optimize last mile delivery in Singapore by offering an end-to-end solution with last mile eDelivery provided by third parties.[endnoteRef:6] In addition, it acquired B2C Europe, further enhancing its e-commerce portfolio. Meanwhile, CMA CGM has taken steps to develop a presence in air freight.[endnoteRef:7] 	Comment by Pierre-Jean Bordahandy: This is a customer agreement, how is that an evidence of vertical integration? [6: Jack Donnelly (2022). Maersk launches new Middle Corridor rail-sea service. 17 May.]  [7:  Thomas Cullen (2022). CMA CGM buys into AirFrance-KLM. 19 May.] 

For a carrier to invest in terminal operations and other logistics companies creates two main benefits: First, it allows better control of the supply chain, including equipment, cargo, and data. Secondly, given the volatility of demand and prices, it also helps to diversify, i.e. to depend less on one mode of transport and market. 
Alliances 
Strategic alliances are the most common type of collaboration agreement used by shipping lines to provide worldwide maritime container transport services. Global alliances go beyond more traditional consortia, which are cooperation agreements limited to specific routes and joint services. The share of capacity controlled by alliances has increased significantly over the last decades. It went from five main alliances controlling 53% of capacity supplied to the world market in 1998 to three alliances controlling 93% of the capacity supplied in 2019. Today, the top eight container operators organize their East/West route services through one of the main three strategic alliances.[endnoteRef:8] 	Comment by Pierre-Jean Bordahandy: Finally! [8:  Brooks et al (2021), Ghorbani et al (2022). ] 

Shipping alliances can help carriers benefit from economies of scale and economies of scope. A weekly liner service between different ports requires investment in a set of ships with potentially high fixed costs – beyond what a single shipping line could afford. Collaboration between carriers through a vessel sharing agreement can mitigate risks and increase utilization rates. As ship sizes increased faster than trade volumes, the motivation to enter into alliances has also intensified. Thanks to alliances, carriers find it easier to invest in ever larger ships and at the same time ensure the necessary utilization rates. 	Comment by Pierre-Jean Bordahandy: There is actually a convention about this. Container Pooling Convention. Worth Mentioning? To criticise how unadapted it is perhaps?	Comment by Pierre-Jean Bordahandy: But can also rapidly drift in an anti competitive alliance. Should we anticipate a cycle of anticompetitive or ant cartel actions from consumer? Or will trade simply collapse due to the economic situation and the shipping sector is actually ready for this?
The main motivations for shipping lines to engage in alliances are economies of scale in operation, ensuring global reach of services, improving fleet utilization, and spreading risks associated with investments in ever larger container vessels. Collaboration helps carriers to improve service offerings to their customers through a more comprehensive global shipping network. Carriers who are active in complementary regions can thus increase service offerings to their customers.[endnoteRef:9]	Comment by Pierre-Jean Bordahandy: I feel there are other reasons for the trend in Mega Container Ships, but those reasons are probably not in line with what this paper is trying to say.	Comment by Pierre-Jean Bordahandy: That I would disagree with. [9:  Container XChange (2019), Port Economics (2020), RBB Economics (2021). ] 

Through these benefits to the carriers, the shipping costs per container are lower than they would be without such cooperation agreements. A key question and challenge for shippers and regulators is to ensure that these cost savings are passed on to the client. 	Comment by Pierre-Jean Bordahandy: This is a doctrinal pro alliance position. No reference and I do not think that research would corroborate this.	Comment by Pierre-Jean Bordahandy: I think the current situation might lead to questioning this affirmation.
Causes of the process of consolidation 
Technological developments in container shipping have led to a changing cost function, with an increased proportion of fixed costs as compared to variable costs. Bigger, safer, cleaner, and more fuel-efficient ships are more costly to build, but then burn less fuel and incur lower operation and communication costs per container than older ships. In the mid-1990s, the first post-panamax container ships with a capacity of over 6,000 TEU entered service. Today’s largest container ships are four times bigger, and a container ship has a crew of 20 to 30, whether it carries 6,000 or 24,000 TEU.	Comment by Pierre-Jean Bordahandy: That I do not agree with. They are safer for the moment because they are fairly new, but mega container carriers are pushing engineering to the limits. A simple embankment l(across the Suez Canal mind you) leads to a vessel being written off.

When these Mega Container Carrier catch fire, nothing can control it. This is similar to smaller feeder but with way more risk for humans and the environment around… Etc.	Comment by Pierre-Jean Bordahandy: In proportion…	Comment by Pierre-Jean Bordahandy: We have some years of experience but not the full 30 years of return on these vessels. Hard to draw these conclusions.
The shift of the relation fixed costs/variable costs leads to increased scale economies. This, in turn, implies larger optimum company and ship sizes and thus leads to a reduction of the number of players in the long-term market equilibrium.[endnoteRef:10] Interestingly, although the market size has also grown over the last decades, ship sizes and fixed costs to maintain a global network have increased even faster, thus leading to a declining number of global players.  [10:  UN-ECLAC (1998)] 

This long-term technological development has been accompanied by market deregulations. As cargo reservation regimes and legal price-setting exemptions were discontinued, most notably through port reforms since the 1990s as well as changes in anti-trust immunity regulation in the early 2000s, carriers could expand into new markets through mergers and acquisitions, alliances, and vertical integration. 	Comment by Pierre-Jean Bordahandy: Not everywhere!	Comment by Pierre-Jean Bordahandy: Mainly in east west. North South less of that.
During this process of deregulation and port privatizations, competition between carriers became fiercer, and for many years freight rates and profits were very low. For decades, in order to reduce their unit costs, carriers invested in ever bigger ships; yet, as older and smaller ships were not scrapped but instead stayed in the market, overcapacity remained a continued feature of the industry. This long-term trend has not only been interrupted by the ongoing covid-induced supply chain crisis but may have come to an end as further mergers and acquisitions are less likely in view of regulatory limitations, and container ship sizes seem to have reached a maximum. 	Comment by Pierre-Jean Bordahandy: I think this is a bit of an over simplification. Some fairly recent very large ships that were not as efficient as even newer ships had to be decommissioned much earlier than anticipated because their size prevented them from being relocated anywhere. 

There is also the impact on fuel cost in the choice of decommissioning certain vessels.  
B. Impacts of consolidation on markets 
Determinants of maritime freight rates and charges	Comment by Pierre-Jean Bordahandy: You might want to define the word Charges. Does that include THC, Container demurrage, etc?
Competition is among the key determinants of freight rates.[endnoteRef:11] Together with distance, economies of scale, port performance, trade balances, and the type of service provided, competition among carriers helps explain how much a shipper is charged for the shipping of his goods. Numerous empirical studies have provided estimates of the impact of competition on freight rates. For example, in Latin America, a one per cent increase in number of services per unit of cargo has been estimated to lead to a decrease of freight costs by 0.11 per cent.[endnoteRef:12] A study on the Caribbean concluded that the number of carriers providing direct services was the strongest determinant of freight rates, statistically explaining two fifth of the variance of the price of shipping.[endnoteRef:13] Globally, improving container shipping connectivity from its 25th percentile to 75th percentile would reduce world average maritime transport costs by 4.4 per cent.[endnoteRef:14] 	Comment by Pierre-Jean Bordahandy: There is a fair amount of simplification there, but I guess this is a trend. I remain doubtful particularly since I know how Latin American port operate… [11:  UNCTAD (2015), Sanchez et al (2003), Wilmsmeier et al (2006). ]  [12:  Wilmsmeier et al (2006). ]  [13:  Wilmsmeier and Hoffmann (2008).]  [14:  UNCTAD (2021)] 

In order to reduce freight rates, policy makers are at times confronted with difficult choices to influence one or the other of these determinants. To attract investment to improve port performance and to achieve economies of scale, it may be advantageous to concession an entire port to a single investor. On the other hand, in order to ensure competition and more choice for shippers, it may be better to divide a port into competing terminals. Such situations are particularly challenging for countries or islands which depend on a single seaport for their seaborne trade. By the same token, larger ships may help achieve economies of scale and improved energy efficiency at sea. The moment the vessels reach a port, however, total logistics costs may increase, as higher peak demand and additional infrastructure investment imply additional costs to shippers and ports, without additional cargo volumes. 	Comment by Pierre-Jean Bordahandy: Ok, this is where I think the paper is misleading. It takes lessons from simplified observations on major east west routes and operate by extrapolation. I think this is incorrect.	Comment by Pierre-Jean Bordahandy: Many costs of these vessels are not factored properly. Their impact on the environment in particular is raising increased concerned. Noise pollution, collision with cetacean life, ballast management, etc.
In addition to the basic freight rate, carriers tend to impose different surcharges associated with bunkering costs, terminal operations, congestion, or other at times difficult to understand reasons. They may also impose charges for late pick-up or returns of containers (so-called demurrage and detention charges). From a competition law perspective, the imposition of unilateral tariffs by shipping lines must be analysed by the competition authorities. On the one hand, if the imposing shipping line has a dominant position in a given port, it may be considered as abusive conduct if the imposition of the tariff is unjustified or excessive. On the other hand, if several companies operate in the same port, an oligopolistic structure may lead to an alignment in the application of these tariffs, following the trend set by the leader (tacit collusion). In these cases, the intervention of the competition authority is more delicate, but it can proceed to open a procedure that allows it to negotiate with the shipping companies so that these fees are eliminated or reduced to what is strictly necessary and proportional.	Comment by Pierre-Jean Bordahandy: Finally! Container demurrage is the plague for shippers. Yet they appear on n one of the economic indicators and painting shipping lines afloat for years. In the US the FMC intervened. In Brazil there was some regulation but container demurrage are a huge issue.
So consolidation of container shipping also means less competition on this front and more excessive charges.	Comment by Pierre-Jean Bordahandy: Be careful with the word tariff…	Comment by Pierre-Jean Bordahandy: I guess I am 100% in agreement with this!
Due to the limited number of significant players and the limited number of markets where they can operate might induce an assumption that they would have established their positions in specific corridors. It is thus important that this type of conduct, whether abusive or collusive, should be eliminated within a framework of cooperation between the competition authorities of the countries where the shipping companies operate so that the impact of the decisions taken is as wide as possible.	Comment by Pierre-Jean Bordahandy: There are many sources in the literature evidencing this. Some reference to it would be good.
Long term trends in market deregulation, economies of scale, and technological advances have helped expand global shipping networks and reduce the costs of producing a maritime transport service. However, the extent to which these cost savings are passed on to the client in the form of lower freight rates and charges, especially in smaller markets in many developing countries, depends on ensuring that anti-competitive behaviour is monitored and prevented, and where possible that shippers continue to have choices between competing carriers. 
Competition in the market and competition for the market
Ports
Once a container terminal is set up, its operator competes “in” the market, i.e. it competes with other terminals that serve the same hinterland for cargo. Prior to competing in the market, the investor competes “for” the market, when bidding for concessions to operate a port. When governments assign such concessions, one of their interests is to ensure sufficient competition in the market after the concession is given. 	Comment by Pierre-Jean Bordahandy: Again, the situation where this occur is perhaps on the main route, but not on the feeders routes.
When concessioning container terminals, at times, governments are confronted with trade-offs between – on the on hand – achieving economies of scale and attracting large investments, and – on the other hand – ensuring that there are enough providers competing in the market for port services. 
By the same token, governments may want attract investment into hub ports and encourage transshipment shipping services by possibly giving the concession to vertically integrated companies. If a terminal is operated by a company that also runs liner shipping services, then the terminal will more likely be used as a hub port for this company. By way of example, the port of Piraeus (Greece) significantly increased its volume and connectivity – both hinterland and foreland – after it was concessioned to Cosco (China), one of the top five global liner shipping companies, as Cosco brought its own services and cargo to its new terminal. 
In combination, vertical and horizontal integration can limit choices to shippers for both, shipping and port services. After Maersk purchased Hamburg Süd, services of Hamburg Süd that in the past had been calling at terminals operated by independent terminal operating companies, such as Dubai Ports in Buenos Aires and Callao, changed their terminal of call to those operated by APM Terminals, which belongs to the same group as Maersk. Thus, the acquisition of Hamburg Süd by Maersk not only reduced the choices for shippers among shipping lines, but also limited their choices of container terminals. 
Smaller economies, and especially island economies without any chance of an expanded hinterland, often do not have the choice between concessioning the terminal to one or more operators, because there is simply not enough volume to economically justify investment in more than one terminal. In these cases, stronger economic regulation may be necessary to avoid monopolistic pricing by the operator. 
Liner (container) shipping 
If, in liner shipping, freight rates and profits on a specific route are exorbitantly high, new market entries are possible, i.e., there is potential competition for the market as carriers not yet active on that route could redeploy ships and start offering a service in that market. However, setting up a new service is not as easy in liner shipping as in bulk shipping. Liner shipping, unlike bulk shipping, depends on a network of regular shipping services, requiring several ships calling at a range of ports, providing services to a large number of clients. If cargo volumes are very low, and there are just one or two carriers providing regular services to a small island, even at high freight rates it will be difficult for a new company to enter the market. 	Comment by Pierre-Jean Bordahandy: Absolutely correct! 14 000 USD freight for a 40 Foot container from Indonesia to Vanuatu. Any competition coming? No…
Bulk cargo shipping
By way of comparison, in bulk shipping, competition in the market tends to be the same as competition for the market, as services are provided point-to-point, with all cargo on one ship belonging to one owner. Owners tend to be independent companies, providing tramp shipping services, comparable to a charter bus service. Ships are chartered by shippers for a voyage or for a period of time, and contracts are individually negotiated through brokers between the charterer and the ship owner. 
At times oil majors and commodity exporters may also own their own ships; shipper and carrier can thus be the same company. A case in point is Vale (Brazil), which owns its own iron ore mines, the railway that connects the mine to the port, the privately owned iron ore terminals, and also several of the largest “Vale max” iron ore carriers. Here, the competition is among entire supply chains of iron ore, where Brazilian iron ore competes with iron ore from Australia and China. 
Market adjustments over time 
If there is a shortage of port capacity, expanding or even building new ports can take many years if not decades, if inland connections and environmental assessments are included. New ports will always serve a limited hinterland and port planning by national and local governments is an important dimension of ensuring resilient and sustainable supply chains for their foreign trade. 
Ships, including container or bulk ships, take a few years to be built, and can then be deployed globally. Thus, if there is a global shortage of capacity and freight rates are high, the initial adjustment of the industry will be limited to reactivating previously idle ships – if there were any. Then, some adjustment is possible by increasing service speeds so that the same tonnage can carry more cargo per year. In the longer term, the fact that ships are usually ordered when freight rates are high but delivered two to four years later tends to lead to cyclical up-and-downs of ship ordering, building, deliveries, and freight rates. 
Market shares and shippers’ choices
The process of consolidation in liner shipping has been ongoing since the 1980s. In the 1980s and 1990s, container shipping companies were mostly specializing in specific markets. In the 1990s, some of them became truly global players, offering services that connected all major regions of the world. During this initial process of expansion, choices for shippers in individual countries increased. In spite of a global process of consolidation, with mergers taking place at the global level, the fact that these same carriers entered new markets, the options for shippers to connect to foreign markets went up. In the early 2000s, however, when the major carriers were covering the globe, this process reached a peak, and additional mergers and acquisitions started to lead to a reduction of competition and choices for traders. 
One of the most frequently used indicators to estimate industry concentration is the market share of the largest companies operating in the market, in particular the fourfirm concentration ratio (CR4), i.e., the cumulative market share of the four companies with the largest market share (see also Box 7.1 for a further discussion of the use of indicators). Studies have shown that once only four or fewer shipping companies provide services, i.e. a CR4 of 1, freight rates tend to be higher than in markets with more competition. In early 2022, there are 56 countries with a CR4 of 1, and increase of 14% since 2006.[endnoteRef:15] Many of these countries are Least Developed Countries and Small Island Developing States. They tend to depend more on maritime transport for their foreign trade, already pay higher freight rates than the world average, and do not have strong competition authorities that would allow them monitor potential anti-competitive behaviour.  [15:  Merk and Teodoro (2022), Wilmsmeier and Hoffmann (2008). See also Table 7.1 above. ] 

[bookmark: _Ref110539065]Box 7.1 Concepts of concentration and cooperation in competition law
The difference between a concentration operation and a cooperation agreement is key in competition policy. Both types of conduct are likely to restrict competition, but the treatment given to them by competition law is different.
In a concentration operation, two or more companies merge to permanently create a single unit and this agreement is subjected to a test in which its possible effects on the market structure are analyzed, since the operation reduces the number of players in that market. Indicators such as HHI indicator offer the authority relevant information to support a decision of approval, conditional approval or prohibition of the operation based on its effects on the market structure. However, it is not an exclusive indicator. It is also necessary to analyze the entry barriers, the static or dynamic nature of the market and the characteristics of the product or service that is at stake.
Horizontal agreements refer to agreements between independent companies and competitors in the same market with a temporary and non-permanent character. The analysis of these agreements is carried out on behavioral aspects and in principle they are anti-competitive unless, due to their purpose, they are likely to generate efficiencies that outweigh the negative effects on competition, as is the case of cooperation agreements in the maritime sector when their purpose is to improve operation, efficiency and serve to make optimal use of available resources.
The agreements between the competing shipping companies must adapt to a regulatory framework (as is the case of the EU Consortia Block Exemption Regulation) and if they do not do so, they can constitute an infringement of the competition rules and be sanctioned.
The problem arises when the competition authorities do not carry out a correct analysis in a concentration operation and approve an operation that is anti-competitive or when they do not act decisively in the face of a horizontal cooperation agreement that restricts competition and does not generate the expected efficiencies. This is the case in many jurisdictions of developing countries where the authorities do not act, sometimes because they do not have the resources and other times because they do not have personnel with the necessary training to deal with the competition problems that are generated in the transport sector. maritime.
Alternative indicators that take into account both the structure of the market and the existing cooperation agreements are interesting to assess the effects of these agreements on the market, taking into account the market structure, but it is not relevant to calculate the existing concentration index in the reference market.
Source: UNCTAD
Consolidation and the ongoing supply chain crisis
Over the last two years, freight rates and carriers’ profits have surged to historical levels, while ports are confronted with congestion, and shippers experience significant delays and historically low service reliability. Difficulties in picking up and returning containers have led to costly payments of demurrage and detention charges from shippers to carriers, further exacerbating the situation for many importers and exporters.[endnoteRef:16] As carriers report record profits, it is understandable that clients suffering from the worsening and more costly services are not happy. 	Comment by Pierre-Jean Bordahandy: Issue was already there because the legal framework for these fees is unclear. This benefits carriers who take advantage of a part of their contract of transport that is unregulated. [16:  UNCTAD (2022a), Pro Publica (2022). See also chapter 3 above. ] 

Suspicions have been expressed as to whether oligopolist markets and inadequate regulations are among the causes of the crisis.[endnoteRef:17] The exchange of information between container shipping lines operating in consortia relating to supply and demand for services is one of several practices that are exempted from prohibitions in general competition law in many jurisdictions by conferring anti-trust immunity or through block exemption legislation. These exemptions have facilitated co-ordination of the deployment of shipping capacity by lines and in view of the high profits seen in the industry there is deepening mistrust of the industry’s motives and practices by shippers. 	Comment by Pierre-Jean Bordahandy: This is not the only issue, the main one is a legal issue with a clear gap in the law applicable to containers. [17:  ITF (2022), ] 

UNCTAD has analysed the causes of the supply chain crisis in great detail, including the shift in the demand and supply curves, delays and congestion in ports and intermodal transport connections resulting from the pandemic, and changes in the composition and geography of trade. For example, UNCTAD’s data on port calls and time in port show that containerships spent on average about 20% longer in port end of 2021 as compared to pre-covid times, de facto leading to a reduction of available shipping capacity.[endnoteRef:18] A recent assessment by the US Federal Maritime Commission concluded that the market structure in container shipping is not a cause of the supply chain crisis in the United States, but rather the result of a surge in spending and record congestion, and reduced service by ocean carriers was driven by port congestion rather than a desire to reduce capacity.[endnoteRef:19]	Comment by Pierre-Jean Bordahandy: Absolutely correct, what has happened is the spring strings highways traffic jam effect. [18:  UNCTAD (2020), UNCTAD (2021a), UNCTAD (2021b), UNCTAD (2022b). See also especially chapters 1, 2, 3, and 4 above. See UNCTAD statistics for time in port based on data provided by MarineTraffic under http://stats.unctad.org/maritime ]  [19:  FMC (2016).] 

The underlying causes of the supply chain crisis have led to similar, if not higher surges in prices in several shipping markets, including those where there are no alliances and where there is much less market concentration. The highest increases since 2019 include the following.[endnoteRef:20]  [20:  UNCTAD calculations, based on data provided by Clarksons Shipping Intelligence Network (http://sin.clarksons.net) ] 

Between May 2020 and October 2021, the Baltic Dry Index went up 14-fold. 
Between January 2019 and December 2021, LNG charter rates went up 11-fold. 
Between July 2019 and April 2020, daily oil tanker earnings went up 10-fold
Between June 2020 and March 2022, container ship charter rates went up 9-fold
Between October 2019 and January 2022, the container spot freight rate index went up 7-fold 
The two latter increases are particularly telling and further illustrated in Figure 7.2. The container freight rate index reflects the price that shippers pay for the transport of their containers, while the container ship charter rate reflects what carriers pay to ship owners for chartering a ship. 
[bookmark: _Ref110444993]Figure 7.2: Container freight and charter rates
[image: ]
Source: UNCTAD, based on data provided by Clarksons Research Services
As discussed in this chapter, the market for liner shipping services is increasingly concentrated. At present, the top 5 carriers together control 67% of the capacity. These companies do not own all of their ships, but charter about half of them from other, ship-owning companies. The market for ship owning companies is much less concentrated with the top 5 owners only controlling 37% of the capacity. And yet, the prices that the less concentrated shipowners charge to the more concentrated carriers have increased more during the COVID-19 pandemic than what the carriers charge to the shippers (Figure 7.2). 
These freight and charter rate developments are discussed in more detail in Chapter 3 above, but it is important in the context of the discussion on competition to point out that the causes of the increases in freight rates during the COVID-19 pandemic are not limited to container freight rates, but have actually been more pronounced in most other shipping markets. 
Shippers have expressed valid concerns about schedule unreliability, blank sailings, surcharges, and the withdrawal of shipping capacity especially from smaller and vulnerable developing countries.[endnoteRef:21] UNCTAD’s assessments confirm that many developing countries are more strongly and negatively affected by higher freight rates and lower shipping connectivity resulting from the ongoing supply chain crisis. However, in view of the complex causes of this crisis, there is little evidence that the deterioration of services and increases in freight rates would have been different without the possibility for carriers to coordinate schedules and form alliances.  [21:  GSF/MDST (2021). ] 

Carriers as clients in an oligopsony 	Comment by Pierre-Jean Bordahandy: Is this consistent with what Wass said earlier in the article? It seems that there is a difference of standing.
Carriers and their alliances are the clients of seaports. Their ships call in the seaport, and their terminal operating companies are tenants who lease property and infrastructure to provide terminal handling services to the shippers. 
Over the last decades, the negotiating position of the carriers vis-à-vis the port authorities has been strengthened on four accounts: 
Individual carriers have grown and strengthened their individual market shares. 
Inter-port competition has improved through better infrastructure, and common inland transport markets and improved trade facilitation between neighbouring countries. 
Through vertical integration, major carriers become clients and tenants at the same time, combining the negotiating power in these two roles. 
As members of alliances, shipping lines pool their deployed capacity and negotiate conditions and prices with seaports. The alliances can be considered an oligopsony, i.e. a concentrated buyers’ market. 
Public seaports in neighbouring countries or municipalities may be motivated to undercut each-other in providing the best conditions for their clients, including the use of public funds and infrastructure investments. Carriers, on the other hand, may engage in transfer pricing between their terminals and their shipping lines, transferring taxable profits to the company located in the place with the lowest tax rates. 
Shippers may also be adversely affected if the resulting market reduces service options for them. On the other hand, they may also benefit from the operational efficiency gains, the stronger inter-port competition, and the economies of scale achieved by the carriers – as long as those gains are passed on to clients and price competition between carriers that cooperate within an alliance is ensured. 
Box 7.2 ECLAC Box
Tbd
Carriers as port operators and investors in Latin America. 
(pending). 
Source: ECLAC
[bookmark: _Toc47353638][bookmark: _Toc47367930]C. Policy considerations
We discuss the need for a careful assessment of advantages and disadvantages of remaining anti-trust immunity in regular reviews, as are scheduled in Europe and other major economies. Currently, there is no coherent global framework, and we recommend more coordination and cooperation among competition authorities, including the major regulators in the US, Europe and China. In developing countries, there is need for capacity building of port and competition authorities, especially in smaller markets where the process of consolidation has led to oligopolistic situations. Finally, in line with the IG on competition conclusions, there is a need for strengthened monitoring and publication of data to facilitate research and transparency for users and providers of container shipping services. 	Comment by Pierre-Jean Bordahandy: Few other consideration and each issue discussed above should lead to a specific policy consideration.
A turning point has been reached long ago
In a 1998 study, UN-ECLAC wrote that on “a global scale, there are now fewer operators than in the past, but on most individual trade routes the number of lines competing for cargo has actually increased. For example, Asian lines have entered the North Atlantic trade, east-west lines are entering north-south markets and the feeder services of large lines are competing with traditional regional lines.”[endnoteRef:22] Today, however, consolidation has reached levels that merit a renewed look at its implications and possible policy responses. More than one quarter of countries today are serviced by only one to four container carriers.	Comment by Pierre-Jean Bordahandy: Source???? This does not correspond to my observations.	Comment by Pierre-Jean Bordahandy: This is probably more accurate [22:  UN-ECLAC (1998)] 

Access to the global container shipping network is an important determinant of a country’s trade costs and competitiveness. Most of the least connected countries are Small Island Developing States, which are often confronted with a vicious circle: There is not enough demand to attract frequent and competing shipping services – trading becomes costly and not competitive – and volumes drop even further.	Comment by Pierre-Jean Bordahandy: Yes, but. What about resilience to precisely avoid the spring string highway congestion mentioned above. 
Perhaps the market is over optimised, it needs to be anti fragile… Read Nassim Nicholas Taleb.
Smaller and vulnerable economies need support	Comment by Pierre-Jean Bordahandy: I am not sure support is the correct term here. In fact what they need is to be integrated in the routes instead of being excluded.
So perhaps it is a route approach that needs to be reconsidered instead of a supporting mechanism.
How to integrate SIDS & LDCs in the routes.
The market situation in the major container shipping markets – China, Europe, and the United States – has been amply analysed and discussed. These markets are large, and on most routes a large number of carriers provides ample choice to shippers. In many smaller economies and on thinner routes, the situation is far worse from the perspective of the shippers. 
SIDS and LDCs, in particular, need support in capacity building for national competition and port authorities. Also, their importers and exporters would benefit from more transparency and available indices for freight costs, similar to those available for the main shipping routes. 	Comment by Pierre-Jean Bordahandy: Container demurrage, THC, etc.
Include alliances and consortia in competition assessments
As regards the growing market share of alliances and other cooperation agreements, it is recommended examining alliances under merger control regimes. This would provide an opportunity to fully analyse their impact on competition, service quality and efficiency, and to impose appropriately designed remedies related to any concerns. Another option would be to impose reporting requirements on alliances. In analysing mergers and alliances, competition authorities need to look at not only price-related competition effects, but also at the variety and quality of services provided to shippers, and the coordinated management of capacity deployment.[endnoteRef:23] [23:  UNCTAD (2018b)] 

Facilitated by the formation of consortia, among members of the same alliance or not, carriers within a relative short period of time can expand their presence on different routes to serve those territories that often only have a single provider. From a competition point of view, this can be regarded as healthy behaviour. However, the implications that could derive from such movements are without doubt among the key aspects to regularly watch in the container shipping industry and not necessary exclusively at times of crises.[endnoteRef:24] [24:  Lloyds List (2022a)] 

Keep ports competitive	Comment by Pierre-Jean Bordahandy: By now the port that are not operating on the basis of c competition will never do so…
The fundamentals are not there and the golden age of liberalisation is over.
Ports play a crucial role in maritime transport and global trade. Competition between terminals at a port is essential to ensure the efficiency and competitiveness of terminals and ports, and any related concerns may affect importers and exporters, and harm global trade. A port controlled by one or two large carriers may raise concerns for competing carriers with regard to access to services under equal terms and conditions and quality levels. Terminals or entire ports are usually put out for tender through concessions by port authorities and operated by the winning firms for a period of over two decades. 
The current trend of vertical integration of carriers implies an increase in their investments to acquire port facilities (terminals) or to bid for concessions to provide port container handling services. These investments and operations can contribute to modernizing facilities, improving services and increasing the number of competitors and users in the ports, but they also can create problems of access or discriminatory treatment for competing users of port facilities and services. Competition and port authorities should therefore work together to address competition concerns that may arise, ensure fair competition at ports and enhance the competitiveness of this segment of the supply chain.[endnoteRef:25] [25:  UNCTAD (2018b)] 

Seize opportunities from international cooperation 
From the perspective of the application of competition rules, there is a great difference between developed and developing countries. In this sense, it should be borne in mind that cross-border anti-competitive practices have potentially a very negative impact on international trade and can affect developing countries more seriously.
Shippers in developing countries remain deeply frustrated at the apparent indifference of regulators and governments in developed regions to their collective experiences, and the perceived anti-competitive practices of the container shipping industry. They are disadvantaged by their governments’ lack of influence in the regulation of competition within the industry due to the lack of major shipping companies domiciled in their territories and because regulations and decisions taken in developed countries do not take into consideration the effects on developing countries. 
[bookmark: _Hlk486856325]International cooperation is essential in dealing with cross-border anti-competitive practices, and even more so in maritime transport given its global nature, as well as its role in facilitating and promoting international trade. In this context, many member States have indicated that the United Nations Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices (UN Set of Competition Rules and Principles) provides the necessary mechanism for international cooperation.[endnoteRef:26] 	Comment by Pierre-Jean Bordahandy: I like this reference!!!!!! Many thanks!!!!! [26:  UNCTAD (2018b)] 

UNCTAD is the organization in charge of ensuring the implementation of the UN Set on Competition Rules and Principles and, consequently, it is the most appropriate forum to promote effective cooperation between competition authorities and regulators in the maritime sector. In this sense, there exists an opportunity that member states request, at the next meeting of the Intergovernmental Group of Experts on Competition Law and Policy, in 2023, the creation of a specific forum or working group that serves to facilitate the exchange of information between authorities around the world. This could cover strengthened monitoring and publication of data to facilitate research and transparency for users and providers of container shipping services, and it could promote international cooperation for the adoption of consistent and uniform measures in the sector. This initiative could help members adopt measures that solve the problems detected in a structural way, strengthening the monitoring and appropriate interventions by national governments, and also reduce compliance costs to carriers by working towards a more homogenous global regulatory framework.	Comment by Pierre-Jean Bordahandy: Definitively interested in this!
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