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Introduction

Underdevelopment combined with rapid population growth creates a number of labour market issues for Vanuatu, including the question of how to create employment opportunities within the formal sector to absorb the rapidly increasing labour force. One of the key government strategies for addressing this problem is the encouragement of private sector led development, particularly that created through the attraction of direct foreign investment (DFI).

Labour costs play an important part in the private sector environment, and one concern is that they may be pushed too high by poorly considered labour laws. A recent Pacific Islands Forum Economic Minister's Meeting paper made it clear that to foster private sector led development, a variety of barriers to investment, including costs of ‘hiring and firing workers’
 need to be investigated. This paper noted that ‘worker interests have to be balanced against the negative impacts of strict regulatory intervention, including less job creation and lower productivity. Perfecting this balance is a difficult task.’
 
Vanuatu’s labour regulation is some of the most costly in the Pacific Islands region.
 McGavin, when analyzing the likely impact of labour laws in Vanuatu, noted that the:
legislative provisions of the Employment Act of 1983 for termination of employment, sick leave, annual leave etc reflect – or often exceed – employment conditions in industrial nations and seem inappropriate to the conditions of Vanuatu. Their impact is to inhibit job growth and/or increase non-compliance… [T]his regulatory environment seems unrelated to creating conditions for improved development and use of labour resources – and is thus counterproductive to enhancing the utilisation of labour resources.

To illustrate one can examine how the laws will increase and employer’s wage costs through the payment of indirect wages. For example, a worker who has worked for more than 1 year and is working 5 days per week and earning 1000 vatu per day has 260 paid work days in a year and receives 260,000 vatu in wages per year. An additional 4% (10,400 vatu per year) is paid in National Provident Fund contributions
 and the anticipated severance payment is 15 calendar days’ wages (11,000 vatu).
 With these indirect costs the wage becomes 281,400 vatu per annum. The worker is entitled to 12 days paid annual leave per year
 and up to 21 days of paid sick leave.
 Assuming that the worker takes all of their sick leave then only 227 days are worked although the employer is paying wages for 260 days. Taking only these costs into account the cost of the labour input is 1240 vatu per day worked, and not the 1000 vatu per day direct wage. If the worker also takes maternity leave then the employer has to pay a further 60 days of leave on ½ salary.
 This increases labour costs to 1428 vatu per day worked. Other statutory costs including overtime payments, repatriation allowances can also increase the worker’s indirect wage.
This paper examines questions raised by McGavin about whether labour law in Vanuatu acts as a disincentive to employment growth and/or whether there is non-compliance with the law because it increases labour costs to the point that it is more efficient to risk penalties due to non-compliance. The paper begins by laying out the theoretical framework and the issues this research explores, before turning to discuss my methodology and findings. 
Theoretical framework

The starting point for this research is the neo-classical economic theory that ‘with perfectly free competition among workpeople and labour perfectly mobile… there will always be at work a strong tendency for wage-rates to be so related to demand that everybody is employed.’
 The idealised labour market within mainstream neo-classical theory assumes, amongst other things, that actors are rational maximisers of profit, that there are no transaction costs and that all actors have perfect information.
 Mainstream neo-classical theory suggests that given these assumptions, left to its own devices the labour market will settle into equilibrium, or a balanced state in which the wage is set at such an amount that the amount of labour demanded is equal to the amount of labour supplied. 
  This state of equilibrium is the most efficient solution in that it maximises production, profits and employment. 

Within this model it is assumed that if labour laws interfere with the market mechanism by making regulations which push labour costs too high, then employment will decrease, because demand for labour decreases as wages increase. Conversely, more people will seek jobs as wages increase. However, if regulations provide minimum standards which are below the market equilibrium then they will have little impact on wages and the supply of and demand for labour. One implication of this is that employment regulation is more likely to affect low skilled workers, who are easily replaced. High-skilled workers will be paid above minimum wages due to a combination of their scarcity and their greater capacity to generate revenue. Any examination of the effects of employment regulation should therefore focus on low-skilled easily replaceable workers.
These assumptions make intuitive sense, and also have support from theoretical literature both within economics and law and economics. One of the leading figures within law and economics, Richard Posner, in his analysis of minimum wage laws, states that a ‘minimum wage law… [forces] up the wage of non-union labor and so [reduces] the demand for that labor.’
 The entry on minimum wage laws in the Encyclopaedia of Law and Economics notes that ‘[e]conomists have traditionally been hostile to minimum wage legislation, seeing it as an unwarranted intereference with the operation of the market and a cause of unemployment among the less skilled.’
 The assumptions underlying such analysis apply equally to other areas of regulation which increase labour costs. It is this economic model which underpins McGavin’s comments.
This model appears to advocate deregulation of the labour market.
 It has been criticised on the basis that the assumptions it makes are unrealistic,
 and that a free market may operate inefficiently due to matters such as imperfect information and the costs associated with hiring and firing workers. As a result regulation may be necessary to correct inefficiencies.
 Some theory on the relationship between employment regulation and employment levels now takes this into account, with the result that it is now accepted that regulation need not be pernicious.

Finally the simplistic model can be criticised as being flawed as it rests upon the assumption that labour market regulation does order employers and workers behaviour, and that this assumption may be false. This criticism is raised within economics by new institutional economics (NIE). Put simply, ‘economics is the theory of choice… what concerns [economists] is how people make choices.’
 NIE departs from neoclassical economics in that it says that rather than solely focusing on pricing and its relationship with supply and demand of goods and services, the impact of institutions which govern how people and businesses interrelate and the degree to which institutional rules can be enforced are important to understanding how people make choices or how a given economic system actually functions. The concept of transaction costs is significant because exchange is a fundamental part of production and the easier and cheaper it is to coordinate activities and facilitate exchange, the more productive an economy will be. A number of institutions with a country, including ‘its legal system, its political system, its social system, its educational system, [and] its culture’
 will determine the costs of exchange, and therefore the functioning of any given market. In order to understand how the labour market functions one therefore needs an understanding of all the institutions which impact upon it. In respect of the law, one must not only examine formal (or state) law, but the actual rules that actors within the labour market follow.  
The idea that state law does not determine the actual behaviour is not only found in NIE. Within legal sociology Stewart Macaulay’s seminal research on the (non) use of contracts by businesses in Wisconsin, and his subsequent writings on the nature of private government support the notion that state law is not the dominant influence that many lawyers and economists usually assume it to be.
 
These theories raise intriguing possibilities not only for the economist who is seeking to understand how labour markets function, but also for lawyers who are seeking to understand how state law functions. In Pacific Island legal systems, where the rule of law is frequently challenged and/or state law is seen as being largely irrelevant, this separation is of particular interest, and is usually discussed as being part of the post colonial dynamic. Social norms are usually explicitly or implicitly linked with custom in the sense of traditional culture. Formal law is part of the "colonial legacy", and is seen to represent "western" ways of doing things. It is conceived as being unfamiliar to indigenous populations and therefore unused. The relationship between formal law and social norms becomes settled into a dichotomy between "modern"/ "foreign" and "traditional"/ "local", and ‘the inherent dichotomy between law and custom seems to have been generally accepted as a settled premise.’
 This debate is not unique to the Pacific, or even to post-colonial countries. Look at any country in which there has been a large amount of "legal transplantation" and there will be literature on the irrelevance of transplanted laws.

In the Pacific in general legal pluralism is narrowly conceived as having `developed from the impact of Western colonialism and its implanted laws in societies where indigenous people had largely continued to function under their own customs and traditions, which comprised the non​Western face of law.’
 There is an assumption that the "modern" and "foreign" parts of Pacific societies — as exemplified by the private sector business community — will use law to order its relationships, if the formal legal system is working properly. It is important to question or examine this assumption in order to help understand the dynamics of the state legal system in the Pacific. 
Whilst this paper does not make any theoretical claims, it does begin exploratory research in these areas. 
Methodology
As numerous commentators have noted, there is very little existing literature or data on employer behaviour, or more generally the labour market, in Vanuatu. I therefore developed my own questionnaire. In order to produce data that could be treated quantitatively closed questions that largely required respondents to select from a list of responses were primarily used. The questionnaire contained questions in the following areas:
· Background information

· General awareness and use of labour law

· Wages and payments

· Annual leave and paid holidays

· Superannuation

· Termination

· Health and Safety

· Household employment

· General use of law
The National Statistics Office carries out national censuses every 10 years which provide the best indication of the size of the labour force and give some indication of how the labour force is employed.
 The National Statistics Office has also carried out two specific labour market surveys on licensed businesses, the Vanuatu 2000 Labour Market Survey Report (LMS) and the Small Business and Informal Sector Survey 1995 (ISS).
 These gave general information about the number of employers, the sectors in which the businesses operate and the number of employees engaged in each business. I used these data sources to develop a sample population of licensed businesses (this covers both VAT registered and smaller, more informal, but still legally licensed businesses)  in Port Vila that had paid employees. This gave me a sample population of 1084 business units.

It was not possible to obtain a list of all businesses within the sample population.
 I could, however, stratify the population by industry and VAT registration. As it was not possible to develop a sample frame of my sample population in order to allow for random sampling, instead the sample population was stratified by industry category and VAT registration status,
 and the sample then selected proportionally. 
Once the data was stratified, it remained to select the actual respondents. Instead of preparing a precise list (which would have had to rely upon my personal knowledge and the telephone book, both of which immediately introduce bias) a team of fifteen interviewers was engaged to do the actual distribution of the questionnaires. Weekly reports of the number of questionnaires collected by industry strata were given to these interviewers, with instructions as to which areas were becoming underrepresented. In this way, although individual interviewers may have had their own personal biases, the effect of any individual's personal biases in selecting respondents should have been minimised.

I applied Cochran's formula for estimating sample size to my sample population, as it is the standard test in situations where no standard deviation for the population exists, as here.13 This gave me a sample size of 284 businesses.
Distribution of the questionnaires was carried out in November - December 2003. Once distribution of the questionnaires began it became apparent that a sample size of 284 was an unrealistic target. First, a number of businesses refused to participate. Second a number of the businesses surveyed had two or more business licenses. The sample size of 284 was based upon a sample population of 1084 separate businesses with licenses. However, as some businesses have multiple licenses14 this sample population is not correct. At this point in the survey process, I had no way of correcting this error. There is also no way of confirming that the stratification of business by industry was correct. However, this stratification was the only way of at least attempting to survey a fairly broad spread of businesses. By January 2004, I had 120 completed questionnaires. As the table below indicates a proportionate spread, based upon the (somewhat unreliable) stratification of the initial sample population was achieved.
	
	
	Percentage of sample businesses per category
	Number of businesses sampled
	Businesses sampled by percentage

	VAT registered or equivalent

businesses
	Agriculture, forestry, logging, fishing, mining
	3.32
	4
	3.3

	
	Manufacturing
	4.78
	4
	3.3

	
	Electricity and water
	0.1
	1
	0.9

	
	Construction
	4.34
	8
	6.7

	
	Retail and wholesale trade
	21.3
	25
	20.8

	
	Hotels and restaurants
	6.08
	9
	7.5

	
	Transport and Communication
	4.05
	4
	3.3

	
	Finance and insurance
	2.4
	3
	2.5

	
	Other business services
	8.3
	9
	7.5

	
	Other services
	5.73
	11
	9.2

	Non VAT registered

businesses
	Transport
	19.6
	14
	11.7

	
	Nakamals
	3.4
	4
	3.3

	
	Retail Trade
	16.6
	19
	15.8

	
	Other
	
	5
	4.2

	Total
	100
	120
	100


The problems in sampling mean that the survey data cannot be reliably generalised. The sample size also does not allow for there to be useful statistical manipulation of data.15 The refusal of a number of businesses to participate gives rise top the suspicion that businesses which were more non-compliant with the law self-selected themselves out of the sample population. However, there is a fair spread of industries and VAT and non VAT registered businesses. The sample is also of a fair size. Generalisation therefore comes with a caveat that the sample cannot be verified as representative and therefore the data, and the analysis that rests upon it, should be treated with some caution.

Findings
Industries paying minimum wage

In analysing the data the first thing I did was to identify industry categories that would be least likely to be affected by labour regulation because they are already providing more than the statutory minimum in terms of wages and other benefits. Questions in the survey relating to minimum wages were:

· How many of your staff receive a wage of 91 vatu or less per hour?

· How many of your staff receive a wage of 182 vatu or more per hour?

Unsurprisingly no businesses in the electricity and water sector and less than 10% of businesses in the finance and insurance, other business services or other services industry categories were paying minimum wage to any staff. Similarly more than 70% of businesses in each of these categories were paying all or some of their staff more than double the minimum wage. These industry categories require literate staff, and absorb most of the more highly educated labour force. As there are shortages of educated labour higher wages need to be paid in order to attract and retain staff.

At the other end of the wage scale, all of the employees in 31% of transport and communication businesses and 23% of retail and wholesale businesses were receiving the minimum wage. A further 14% of retail businesses employed some minimum wage labour. Businesses in the categories of agriculture and hotels and restaurants were the next largest users of minimum wage labour, with 50% of agriculture businesses and 38% of hotels and restaurants employing some minimum wage labour. Again this is unsurprising. Retail shop attendants are often fairly poorly educated and are usually women. There is considerable competition for these positions as they offer longer and more regular hours than domestic house work, which would be the most available alternative work. Transport businesses are almost all small scale ni-Vanuatu owned and operated. It is not difficult to get a “bus”
 or taxi license and there are not many work alternatives available. Vanuatu has a large pool of people engaged in subsistence agriculture, and many of those want to engage in at least some paid employment, so one would expect considerable competition for agricultural jobs. Hotels and restaurants have a number of fairly low skill positions that it is easy to attract replacement staff to so one would expect that there is little need to pay high wages to attract or retain staff. 

On this basis you would expect businesses in the categories of transport and communication, retail and wholesale trade, agriculture, and hotels and restaurants to report being most affected by employment law and to be the most non-compliant. 

Impact of hypothetical changes in law

The best way to see how employers are affected by changes in law is to examine natural experiments created by law changes. Reports of what people would do if a single indicator changed are only crude measures of the likely impact of laws. However, data on the likely impact of changes to the minimum wage and changes to annual leave were collected.

Annual leave

The question, ‘If the statutory annual leave allowance was 5 days per year, would you give your employees only 5 days leave per year?’ was intended to provide a crude measure of how closely the current leave provided is tied to statutory requirements. It generated some uncertainty amongst survey participants, and about 10% did not answer the question. Of the respondents to this question, 26% said yes, 46% said no, 14% said their decision would depend upon what other employers did and 14% said they did not know what they would do. The only industry categories that showed a more enthusiastic response to this question were agriculture, with 50% of businesses saying they would reduce leave, transport, with 47% saying they would reduce leave and hotels and restaurants with 43% saying they would reduce leave.

Minimum wage

In respect of changes to the minimum wage, questions analysed were:

· If Vanuatu had no minimum wage do you think you would employ more workers?

· If Vanuatu’s minimum wage were doubled do you think your total number of employees/hours of labour input decrease?

These questions provide a crude measure of the likely impact of changes in minimum wage law. Again responses were not too surprising. Whilst 60% of the sample population as a whole would not employ more staff if there were no minimum wage, two business categories stood out as being affected by the minimum wage laws. Twenty four percent (24%) of both retail and wholesale trade businesses and transport businesses said they would employ more staff. A further 26% of retail and wholesale trade business and 35% of transport businesses were unsure of whether they would employ more staff.
The impact of doubling the minimum wage would have consequences for more businesses. Only 34% of the total number of businesses would not decrease their labour input, with 42% stating that input would decrease and a further 24% being unsure of the impact on their labour input. The industry groupings most likely to be affected by increasing minimum labour standards are those that make most use low skilled and easily replaceable workers, which is consistent with mainstream economic theory. Agricultural businesses would be the most affected, with 75% stating that labour input would decrease and 25% being unsure of the impact. Employment in retail and wholesale trade, would be the next affected, with 50% of businesses stating that labour input would decrease and a further 29% being unsure of the impact. Employment in both transport and hotel and restaurant businesses would also decrease with 44% and 38%  percent of businesses in each respective category saying they would terminate staff. Manufacturing would be the other business sector significantly affected, with 50% of businesses saying they would lose staff and a further 25% being unsure of the impact of such a change. 
The data on potential changes to annual leave and minimum wages does appear to support the economic theory that if labour costs are set too high by regulation then employment will decrease – particularly at the “low end” of the employment market. Industries that will be particularly affected are transport and communication, retail and wholesale trade, agriculture and hotels and restaurants. As hotels and restaurants and retail and wholesale trade were the two largest employment providers in this survey, together providing almost 40% of the jobs, this potential impact should be of some concern. However, as noted, reports of hypothetical impacts of hypothetical law changes are not very good measures. Once compliance with the law was also examined, the results were not so clear.

Compliance
The questionnaire collected data on compliance in respect of overtime payments, Vanuatu National Provident Fund (VNPF) payments, severance allowance payments, workplace health and safety insurance and first aid facilities. As initial analysis indicated that employers complied in some areas and did not comply or over-complied in others, an index in which 0 is total non compliance, 1 is exact compliance, and 2 is total over compliance was constructed. 

The average level of compliance for the survey group as a whole was 0.75. The table below breaks that down by industry grouping. What we see is that some of the industry categories in which minimum wages are most often paid comply more than average with the law (agriculture and hotels and restaurants). These two industry categories were also the most likely to have employers paying the full VNPF contribution, rather than having employers pay half themselves and deduct half from employees wages. This could possibly be explained by saying that employers take indirect wages into account when setting wages. 
Non-compliance is greatest in transport and communication and nakamals, or kava bars. This is particularly interesting because nakamals and bus and taxi services are both industries which are reserved for ni-Vanuatu. 
	Agriculture, forestry, logging, fishing, mining
	0.99
	Transport and Communication
	0.46

	Manufacturing
	0.99
	Finance and insurance
	0.83

	Electricity and water
	1.25
	Other business services
	0.85

	Construction
	0.79
	Other services
	0.79

	Retail and wholesale trade
	0.7
	Nakamals
	0.08

	Hotels and restaurants
	1.06
	
	


The initial analysis of data on compliance therefore appears to support, to a degree, the post-colonial discourse about law being a foreign irrelevance. Before turning to examine this in more detail, the explanation that some industries which pay minimum wage compensate for this by paying higher than average indirect wages will be examined in more detail. 

Explicit connection between wages/employer behaviour and indirect wage costs?

Responses to the question, ‘Does the payment of VNPF affect your decision on how much to pay your staff as a basic wage?’ do not bear out the explanation that indirect wages result in lower direct wages. None of the agriculture or retail and wholesale trade businesses that contribute more than statutorily required to the VNPF said that the VNPF payment affects their decision as to the basic wage. Indeed, relatively few businesses (16%) did connect wage rates and VNPF payments.

Further support for the assertion that the connection between indirect wages and actual labour costs is not made by many employers arose in relation to planning for severance allowance. Severance payments can be quite considerable, especially when long term employees leave, or when a business closes down and all staff need to be paid severance at the same time, and one area that I have seen amongst acquaintances as creating difficulties for employers is finding the money to pay severance allowances. As this appears to happen in businesses in which severance is not taken into account as a potential indirect wage cost the survey contained a question asking, ‘Do you have any way of minimising or spreading the load of the severance allowance?’ The majority of businesses (68%) had no strategy which indicates a lack of explicit realisation that severance payments are part of the indirect wage. Only 18% maintained special savings for severance. A further 14% paid severance annually, a strategy which may not even be effective if the severance is given in the form of a gratuity or Christmas bonus.

Another way of examining the connection between statutorily required indirect wages and employers decisions is to examine employers preferences in respect of law reform. Two questions which related to the Vanuatu National Provident Fund (VNPF) contribution and the severance allowance payment were asked. 
In respect of VNPF the question was, `Do you think the current rate of the employer contribution to VNPF is set too high?' Only 34% said it was set too high, with a further 42% saying VNPF is set at the right level and 2% saying that it is set too low. The remaining 22% had no opinion or did not know. As this is a government imposed cost and there is a general perception that the VNPF is not a good superannuation plan I would have expected more people to say that the rate was too high. It is somewhat ironic that in the middle of administering the questionnaires the amount of the VNPF contribution was reduced to 8% (4% from the employer and 4% from the employee). There had been little consultation or publicity on this proposed change and the reasons for it are not entirely clear. Whilst it was perceived as a benefit to employers, there had, in actuality, been little demand for it.
The termination regime has also been identified by commentators as being a significant inhibitor if job growth so I was expecting to find that employers were generally unsupportive of it. The opposite was true, with 81% of respondents agreeing that the idea of employers giving a severance allowance was a good thing. There was also no overwhelming disagreement with the amount of severance allowance payable, with 49% saying that severance is not set too high. Only 34% said it was set too high, with the remaining 17% not sure or not answering the question.
Reasons for non-compliance

At this point, some patterns seem to be emerging. First, many businesses would not be unduly affected by moderate changes in minimum wage laws as they are already paying well above the minimum in certain areas. This, however, can be explained in terms of the economic theory laid out earlier as wage premiums must be paid to attract and retain qualified and skilled staff, of which there is a shortage in Vanuatu. This explanation is further supported by data indicating that transport businesses, retail and wholesale businesses, agriculture businesses and hotels and restaurants are the largest users of minimum wage labour. In all of these fields there is demand for unskilled labour and there is little investment in on-the-job training. It is easy to attract replacement staff so there is little need to pay high wages to attract or retain staff. But then, why do some industry categories that pay minimum wage exceed statutory requirements in respect of certain direct wages?
The data on general compliance and over-compliance may be explainable as a form of wage premium.
 Severance allowance is a delayed payment which may also serve to reduce turnover.
 Employers’ willingness to pay national provident fund benefits and even pay additional benefits may also be explained in terms of helping to create an environment in which people are motivated to work. As Stiglitz notes, ‘labour is unlike any other commodity.’
 Unlike with other factors of production, workers need to be given a range of incentives to perform. The threat of termination for non-performance may not be as effective as positive incentives such as superannuation or leave. 

It is, however, difficult to explain the apparent lack of explicit connection in employers’ minds between actual wages and indirect wage payments. Employers, as rational profit maximisers, would be expected to relate these indirect wages to direct wage amounts, however data indicates that very few employers do explicitly make this connection. Employers may also be expected to want to see payments in these areas reduced.
 Again data did not reflect this expectation. Instead interview data suggested that employers were somewhat influenced by both “market practice” and a more generalised sense of fairness. This ill defined sense of fair play was also used to explain why public holidays are paid for even in the absence of statutory requirements to do so and why leave would not be reduced below a certain amount even if statute permitted it.

But, if these explanations hold true for most industry categories, why do they not hold true for nakamals and transport operators? Again this could have an economic explanation – if there is no enforcement then the cost of breaking laws is nil.
 It also fits with the popular “post-colonial” explanation that introduced laws have little relevance to day to day lives and that there is some other form of social ordering regulating employment relationships in certain businesses. These possible explanations, and the apparent streak of fair play which apparently governs employer behaviour, bears further examination.  

Characteristics of non-compliers

Does prior experience of enforcement increase compliance?
Employees in Vanuatu have a free method of enforcing their statutory rights, by using the labour officers at the labour department. Just over a third (34%) of all businesses surveyed had been contacted by the labour department about a complaint in the 3 years prior to the administration of the questionnaire. Analysis of the compliance index indicated that there was no great difference in compliance between businesses that had been involved in a complaint to the labour department (the  average compliance was 0.72) and that had not been involved in a complaint (the average compliance was 0.7).

Only two industry categories had not been involved in complaints – electricity and water, which paid well above statutory minimums, and nakamals – which breach the law frequently.

Ethnicity of ownership, education and knowledge of law
Three other characteristics were also examined, the ethic origin of the business owners, the education level of the respondent and the respondent’s self reported knowledge of the law. As the tables below indicate, ni-Vanuatu owned businesses are considerably more likely to not comply with the law. However, one should be hesitant to draw a causal relationship between ethnicity and compliance with law. Other factors such as education levels and self reported knowledge of employment law also have an important relationship with compliance. Whilst the data is not presented in this paper, it also appears that the fewer employees a business has, the less likely the business is to comply with the law. 
	Ethnic origin of owner
	Average compliance

	Ni-Vanuatu 
	0.48

	Other Vanuatu nationals
	0.72

	Naturalised citizens
	1

	Local expatriates
	0.9

	Offshore based foreigners
	0.83

	Combination nationals and foreigners
	0.75


	Education level
	Average Compliance

	Primary school completion or less
	0.46

	Some – completed  secondary school
	0.6

	Some tertiary study
	0.73

	Tertiary qualification
	0.85


	Self-reported knowledge of law
	Average compliance

	A lot
	1.05

	Quite a lot
	0.92

	A moderate amount
	0.74

	A small amount
	0.48

	Nothing
	0.59


Use of law to solve problems
Whilst the data suggests that one should be hesitant to ascribe lack of compliance with law to ethnicity there is merit in the notion that state law is an introduced irrelevance which is not used to order relationships by certain businesses. This is further supported by data on the use of employment law to solve employment problems and, more generally, the use of law to solve business disputes. 

Ni-Vanuatu owned businesses were the least likely to use law to solve employment problems. Whilst this does fit with explanations about lack of use of law due to its foreignness, it was surprising to see that the group most likely to use law to resolve business disputes were other ni-Vanuatu citizens, as they were generally not confident in their knowledge of the law, which indicates that the law is also foreign to this group.
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The data on use of law suggests that there is some plausibility in the hypothesis that law is not particularly relevant to ni-Vanuatu . However, this is not the whole story. Whilst ni-Vanuatu may claim less knowledge of labour law, law is still used to resolve employment disputes at times. Bislama speakers and less educated people of any ethnicity were less likely to use employment law to resolve disputes. This suggests that it is not only ethnicity that is important, but the degree of orientation towards the western state and law system. There is one more important point which should be emphasised - it is not only ni-Vanuatu who do not make much use of labour law.
Reported use of law for solving general (non-employment) business problems is also low, as the table below indicates:

	 
	 How often do you use law or lawyers to help solve/resolve business problems or disputes? (Circle appropriate response)
	Total

	 
	Often
	Sometimes
	A moderate amount
	Rarely
	Never
	 

	
	 Indigenous Ni-Vanuatu
	0
	6
	1
	12
	21
	40

	 
	Other Ni-Vanuatu nationals
	5
	0
	0
	2
	2
	9

	 
	Naturalized citizens
	1
	0
	0
	5
	3
	9

	 
	Offshore based foreigner(s)
	2
	1
	0
	2
	4
	9

	 
	Expatriate resident(s)
	1
	2
	0
	14
	19
	36

	 
	A combination of citizens and expatriates and/or foreigners
	0
	1
	0
	4
	3
	8

	Total
	9
	10
	1
	39
	52
	111


It is also interesting to note what the respondent’s reported to be their major barrier to using the law. Lack of familiarity with the law is not noted to be a major issue by many people. Indeed, 32% reported there were no barriers to them using the law, and 30% reported the cost of lawyers to be their major problem. This throws doubt on the notion that it is (purely) foreign-ness of the law that leads to irrelevance.

Which barrier do you think creates the biggest hindrance to you using the legal system?

	 
	Valid Percent

	None
	32.0

	Cost of lawyers
	30.1

	No good lawyers in town
	1.9

	Cost of court
	1.0

	Time delays in going to court
	8.7

	Can't rely on judges to make good decisions
	5.8

	Unfamiliar with court/legal procedures
	6.8

	The police are ineffective
	8.7

	The judicial system is corrupt
	1.0

	Other
	3.9


  Conclusion
This research is exploratory, so there are no grand theoretical conclusions.  However, it is possible to conclude that approaching policy questions from the narrow disciplinary perspective of law or economics will necessarily result in gaps between laws and actual practice in society. Instead we need
new ways of measuring the performance of legal institutions and new ways of redesigning those institutions to facilitate interchange with a more alert public. To get to there from here, we need a new generation of research about what law means in people’s lives; what gives it its hold, its influence, its attraction; why it repels or frightens; whether it is dependent upon illusions about its character…

These sorts of questions are not uncommon in socio-legal studies in the Pacific, but at the moment it is unusual to ask them outside of the context of the dislocation between state laws and the social norms of indigenous populations. A related conclusion that can be drawn from this research is that we should be hesitant to use the foreignness of law to explain various manifestations of the lack of respect for the rule of law. Whilst this is important, it is not, and should not be considered to be, the only cause of legal pluralism in Vanuatu. In order to develop a more cohesive and effective legal system, all the different layers of law need to be acknowledged and a deeper understanding of reasons why the legal system is not used needs to be developed. We should also be cautious of viewing lack of compliance with and use of law as a simple matter of enforcement for a number of reasons including cost and practicality and, not least, the finding that recent involvement with the labour office does not lead to greater compliance. Instead, ideally maybe, would like to see employment law being embedded in the norms of business practice employers lead, and therefore being self-enforcing. This needs us to understand more about what norms employers actually are following, for whilst the behaviour of respondents in this survey largely “match up” with employment law standards, reports relating to knowledge and use of law suggest that this is the result of serendipity rather than a conscious effort to comply with law.
Figuring out the actual norms employers follow and the relationship between state law and (labour market) behaviour is not a small task. Until that is done, it is reassuring to note that changes to labour laws as part of an overall policy of enhancing private sector development are really not that important. In an environment like Vanuatu’s there are a number of other more significant barriers to this including: poor telecommunications; high telecommunications costs; high electricity costs; lack of local markets for goods and services; poor and expensive shipping creating barriers to export markets; volcanoes, cyclones, earthquakes and other natural disasters. There are currently surprisingly few complaints about the labour laws. Just so long as labour costs are not set too high and then vigorously enforced, labour laws do not appear to create any significant barrier to private sector development.  

* Lecturer in law, University of the South Pacific. Comments can be sent to � HYPERLINK "mailto:Jowitt_a@vanuatu.usp.ac.fj" ��Jowitt_a@vanuatu.usp.ac.fj�  Information about Vanuatu’s labour laws and labour market which underpin this paper can be found in Anita Jowitt, ‘Review of Vanuatu’s Labour Laws’(2004), a paper written for the European Union funded Employment and Labour Market Studies (ELMS) Programme which is now hosted by the USP Department of Economics.  This paper is available through the ELMS website or by contacting the author. 
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