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Vulnerability of Region to HIV

Although many Pacific countries currently have few reported cases of HIV, the region is very vulnerable to the disease. There are a number of reasons for or indicators of this vulnerability, including young populations, a highly mobile population and high prevalence of STIs. 

Some other factors are:

· Existing health care networks are not very extensive, so HIV is unlikely to be detected. This allows some countries to maintain the view that HIV is a problem that does not affect them.

· Limited access to or use of the medical profession helps to foster ignorance about the medical facts of HIV. 

· Small populations and close family networks mean that it is very difficult to maintain confidentiality about serostatus. This hinders testing efforts. It also can discourage people from talking about HIV. Activism, particularly activism driven by PLWHAs, is therefore limited.

· Cultural factors (both from custom and from Christianity) create barriers to talking about HIV. Talking about sex in public is usually considered to be inappropriate.

· Countries are economically underdeveloped. They have very few resources and very many areas in which reforms are needed. There is little money to spend on HIV.

·  Human resources are limited. There is a lack of experts in many fields, including medicine, law, management, finance and education. People with specialised skills often find themselves overcommitted in a number of areas and may not have time to get involved in the area of HIV.
Reported Cases of HIV/AIDS in the Pacific Region as at 21 December 2001

	Country/area
	Pop.

(2000 mid year est.)
	HIV cases

(incl. AIDS)
	Data as at

	American Samoa
	64,100
	0
	15/5/01

	Cook Islands
	18,700
	0
	13/5/01

	F.S. Micronesia
	118,100
	7
	25/1/00

	Fiji
	824,700
	100
	28/7/02

	French Polynesia
	233,000
	226
	3/12/02

	Guam
	148,200
	168
	31/12/01

	Kiribati
	90,700
	38
	14/9/01

	Marshall Islands 
	51,800
	9
	31/8/00

	Nauru
	11,500
	1
	24/9/99

	New Caledonia
	212,700
	245
	10/7/02

	Niue
	1,900
	0
	26/6/01

	Nth. Mariana Is.
	76,700
	38
	13/3/01

	Palau
	19,100
	4
	4/7/01

	Papua New Guinea
	4,790,800
	4792
	30/12/01

	Pitcairn
	47
	0
	31/10/00

	Samoa
	169,200
	12
	00/3/01

	Solomon Islands 
	447,900
	1
	21/12/00

	Tokelau
	1,500
	0
	15/11/00

	Tonga
	100,200
	12
	00/3/01

	Tuvalu
	9,900
	9
	01/7/02

	Vanuatu
	199,800
	1
	25/9/02

	Wallis & Futuna
	14,600
	2
	16/10/00


Sources: Secretariat of the Pacific Community http://www.spc.org.nc/aids/General_info/hivcases.htm  http://www.spc.int/demog/pop_data2000.html 

Pacific Island Report 
http://166.122.164.43/archive/2001/December/12-24-09.htm http://pidp.eastwestcenter.org/pireport/2002/December/12-03-02.htm http://166.122.164.43/archive/2002/July/07-29-14.htm  http://166.164.43/archive/2002/September/09-27-18.htm  http://166.122.164.43/archive/2002/July/07-11-11.htm 
Tuvalu.TV website 

http://www.tuvalu.tv/nuke/article.php?sid=76
Papua New Guinea National AIDS Council Secretariat and Department of Health HIV/AIDS & STI Quarterly Report, December 2001.

Current Legal Responses 

Regional Strategy for the Prevention of AIDS in Pacific Countries

The Regional Strategy for the Prevention and Control of STD/AIDS in Pacific Island Countries and Territories (Secretariat of the Pacific Community, Noumea, 1997) identifies the need to integrate law reform into the Pacific response to HIV. The report states that:

policies and laws that are based on an ethic of compassion for people with HIV will increase the effectiveness of prevention programmes. Alienating people with HIV breeds indifference and low self esteem, creating perfect conditions for the spread of the virus, and discouraging voluntary changes in behaviour. A supportive social and legal environment encourages people infected with HIV and/or STD and people whose behaviours might put them at risk of HIV and STD to respond to education campaigns and resources, and to make use of services such as STD clinics or counselling.

In particular, countries are meant to identify and review laws “that may assist in increasing HIV transmission, rather than aiding in reducing transmission or being transmission neutral.” (p 35)

Law is seen as a device for engendering social change by minimising discrimination and helping to create a society that is supportive of people with HIV.

Changes to Domestic Law

Despite the Regional Strategy and some discussion of law reform, there have been very few legal changes in the region in response to HIV.

Both Tonga and Samoa have included HIV/AIDS on their Public Health Act list of infectious diseases. Vanuatu’s Public Health Act 1994 makes similar changes, although this Act has never come into force. These legal changes do not engender a supportive environment for PLWHAs. For example in Tonga, if you are HIV positive you are:

· required  to inform the person in charge of any public conveyance that you are HIV positive 

· not allowed employment in or about any dairy, factory, shop, hotel, restaurant, child care place, food place 

· not allowed to attend college 

· not allowed to use public wells to draw water 

· not allowed to keep your status private, as there is compulsory informing of family members

The Fiji Law Reform Commission has proposed that a new criminal offence regulating the knowing transmission of HIV be created.

More positively, Vanuatu drafted a Public Health Bill that makes specific provision for confidential testing for HIV, HIV education in schools and distribution of condoms. It also makes discrimination on the grounds of HIV status an offence. This Bill has not yet been passed by the legislature.

Analysing the law in terms of socio-legal theory helps us to identify why so much law in the Pacific is largely meaningless or irrelevant. Specifically it helps us to understand what kinds of problems there could be with trying to change society by adopting legislation that adheres to UNAIDS best practice standards. (As found in UNAIDS/IPU 1999Handbook for Legislators on HIV/AIDS, Law and Human Rights Geneva)

Limits of law reform – socio-legal theory

Law is, at best, a blunt instrument for social engineering. Roscoe Pound identified various limits to effective legal action, including that: 

· Law can only deal with outside behaviours, not inside attitudes and beliefs.

· Law requires some kind of external agency to enforce it in order to be effective.

Pound, R. 1917. “The Limits of Effective Legal Action” 27 International Journal of Ethics 150 - 167

Later theorists have expanded upon Pound’s work. In particular they have tried to identify conditions for effective legal action. 

For example William Evan has usefully identified seven conditions for effective legal action, including that:

· The source of the new law must be authoritative and prestigious

· The new law must be expressed in terms of its compatibility and continuity with established cultural and legal principles

· Practical models for compliance must be identified

· The enforcement agents must be committed to the behaviour required by the law

Evan, W. 1965 “Law as an Instrument for Social Change” in Gouldner & Miller (eds) Applied Sociology

Applying socio-legal theory in the Pacific

Applying the theoretical limits of law reform to legal change related to HIV in the Pacific, several issues become immediately apparent. 

The authority of the formal legal system

If the source of law is not widely accepted as being authoritative and prestigious law reform will have little impact.  The Pacific region has a history of colonisation. Some countries are still colonised, and the laws ‘imposed from the outside.’ Part of the post colonial legacy in independent nations is the continuation of the legal system that was imposed during colonisation.

The formal (introduced) legal systems in the region tend not to be accepted as part of the indigenous culture. They tend not to draw upon indigenous sources of authority. Indeed, when the introduced and customary legal systems interact customary law tends to be subordinated to formal law. For many people the formal laws are largely irrelevant.

Legal systems within the Pacific cannot be said to be widely recognised as authoritative and prestigious.

‘Best practice’ HIV law and its relationship to existing cultural and legal principles
The lack of authority of law indicates that the formal legal system generally has a problem in terms of its relationship to existing principles. In the area of HIV this is complicated because of cultural attitudes towards the discussion of sex. These cultural attitudes stem from a combination of traditional custom and religion (Christianity).

Custom and religion are aligned in a ‘cultural symbiosis’ against threats of modernisation that are perceived to be attacking their values and practices. Formal law is not perceived as being indigenous or supporting indigenous ways. HIV/AIDS is seen to be a disease of outsiders. It is also seen as a disease of ‘unchristian’ people.

Given that law is on the outside of existing cultural principles and HIV is also on the outside of existing cultural principles to try to influence cultural attitudes about HIV through the use of the law is going to be of limited value.

[image: image1]
The practicality of implementing ‘best practice’ HIV law

Conditions in the Pacific make it very difficult to create workable regulation in certain areas. As discussed above, existing enforcement agencies are not well equipped to implement HIV law. 

People tend not to use the formal legal system to report abuses of rights. Accessing lawyers and courts is too expensive and time consuming, and government services such as the public solicitor and public prosecutor are inundated with work.  Self enforcement can therefore not be relied upon.

The small, closely knit communities also create special challenges. In particular it is very difficult to keep information private, something that is a cornerstone of much best practice HIV law.

Difficulties with enforcement agencies

As indicated above, one of the things that makes the Pacific region vulnerable to HIV is its lack of resources, including infrastructure, human resources and money. Enforcement agencies such as the courts, the police and the public health authorities are already overstretched.  Other authorities, such as human rights commissions, are not a common feature of Pacific countries.

Further, HIV related issues are not a priority for most countries. Low infection rates mean that the problem is not seen as relevant. This, possibly coupled with personal attitudes of people as shaped by custom and religion, means that in general enforcement agencies are not particularly aware of, or responsive to, HIV related issues. Changing the law will not, in itself, change this lack of responsiveness.

The nature of the change   

To create a ‘supportive social environment’ for PLWHAs involves attitude changes. When these attitude changes are reflected in overt behaviour the behaviour may be controllable. (For example, laws preventing employers from sacking someone because she is HIV positive.)

However, alienation because of HIV status does not only arise because of overt discrimination from institutions. More insidious are the reactions of peers. When friends and family no longer come to visit or invite you to visit because of your HIV status, when people gossip about what a bad person you must be to have gotten HIV or when your children are no longer welcome to play with others because of your HIV status

These things stems from internal attitudes. Legislation cannot control attitudes. Nor can it prohibit the behaviour of ‘unfriendliness.’

A framework for legal change

Given the difficulties with using the formal law to facilitate social change, is there any point in proceeding with legal change as part of the response to HIV? After all, if law is so extraneous to society, can it even play an educative or symbolic function? 

From the socio-legal analysis two important points emerge and form guiding principles for the creation of a legal framework for responding to HIV:

1. External best practice standards lack authority. Whilst some foreign legislation may provide models for drafting, it is not adequate for legal drafters to simply adopt external models. Being passed by the domestic legislature will not confer sufficient authority on legislation. There must be a sense that the law is autocthonous. This affects both the content of any new law and the process by which new law is created. In order to achieve a autocthonicity:

· Processes must be widely consultative. Consultation should particularly try to work with customary and religious structures, to try to bridge the gap between law and culture.

· Issues rather than specific reform options should be presented. By doing this the law reform process carries out an educative function. It also ensures that people select and develop their own law reform options. 

· When examining issues and developing reform options the use of traditional authority structures should be carefully considered. 

2. Practicality must be remembered at all times. Law reform activities are constrained by resources. So are enforcement agencies and measures for self enforcement through use of the formal legal system. Further, the extent to which law can realistically control certain behaviours must be considered. In order to help achieve practicality:

· Countries need to prioritise issues for law reform. Prioritisation should take into account both resource factors and content factors. 

· Given the limits of effectiveness of law reform the priority of law reform activities as compared to responses by other sectors must be considered.

Although law needs to be autocthonous, outside agencies or experts and best practice standards are still of help. Pacific Island countries can use assistance in developing legal responses. This assistance should not prescribe solutions, but should facilitate the development of local solutions. A manual that helps countries to create a framework for HIV law reform themselves would be one useful aid, particularly as it could be used in the absence of outside ‘facilitators’. Information that would enable countries to do this includes:

· A general list of legal issues which countries can then work from to decide their own specific issues

· Information on why formal law reform may be of limited effect

· Issues to consider for making law more effective

· Guidelines for deciding priorities

· Outlines of arguments surrounding various issues (ie confidentiality of testing, sodomy, prostitution, immigration, employment) 
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