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Objectives

· To identify how stigma and discrimination operate to affect peoples attitudes towards people with HIV

· To identify how stigma affects people with HIV

· To identify what human rights law protects people with HIV

· To discuss how, in practice, the law can help to minimise discrimination against people with HIV

Introduction

Alienating people with HIV breeds indifference and low self esteem, creating perfect conditions for the spread of the virus, and discouraging voluntary changes in behaviour. A supportive social and legal environment encourages people infected with HIV and/or STD and people whose behaviours might put them at risk of HIV and STD, to respond to education campaigns and resources, and make use of services such as STD clinics or counselling.(Regional Strategy for the Prevention of HIV and STDs, p 34)

Discrimination is treating somebody differently. Discrimination is unlawful when there is no good reason for treating somebody differently. Unlawful discrimination is a violation of fundamental human rights.

If someone is stigmatised he or she is marked as being different and treated badly because of this difference.

Because lots of people do not know much about HIV and are scared of the disease people with HIV, or people who are perceived as being an ‘AIDS risk’ are often discriminated against. People with HIV may be shunned in lots of ways. As the regional strategy indicates, this cause alienation, and creates the perfect environment for the virus to spread in.

Personal attitudes towards people with HIV
Discrimination arises from individual’s attitudes towards people with HIV. Most of us, even those who work in the area of HIV or are well educated about human rights, maintain certain attitudes that stigma can be based upon.


How stigmatisation affects people with HIV
We know that international guidelines on HIV say that we must minimise stigmatisation in order to minimise discrimination. But what sorts of discrimination do people with HIV face?
Imagine that you have just received a positive test result. You are infected with HIV. 

· How do you feel?

· Who are you going to tell?

HIV and Human Rights Law

Within the Pacific most countries have enshrined human rights provisions in their Constitutions. For example, Article 5 of Vanuatu’s Constitution provides the following:
5. (1) The Republic of Vanuatu recognises, that, subject to any restrictions imposed by law on non-citizens, all persons are entitled to the following fundamental rights and freedoms of the individual without discrimination on the grounds of race, place of origin, religious or traditional beliefs, political opinions, language or sex but subject to respect for the rights and freedoms of others and to the legitimate public interest in defence, safety, public order, welfare and health-

(a) life;
(b) liberty;

(c) security of the person;

(d) protection of the law;

(e) freedom from inhuman treatment and forced labour;

(f) freedom of conscience and worship;

(g) freedom of expression;

(h) freedom of assembly and association;

(i) freedom of movement;

(j) protection for the privacy of the home and other property and from unjust deprivation of property;

(k) equal treatment under the law or administrative action, except that no law shall be inconsistent with this sub-paragraph insofar as it makes provision for the special benefit, welfare, protection or advancement of females, children and young persons, members of under-privileged groups or inhabitants of less developed areas.

Although Constitutional provisions do not expressly state that there should be no discrimination based upon HIV status, the basic principle underlying human rights statements is the idea of equality before the law unless there is a reason to be treated unequally.

Sometimes individual laws in specific areas also state that there should be equal treatment of all people. Again, they do not need to specify HIV in order to be used to prevent discrimination.

The limits of human rights law
In the HIV and the law workshop we met Josefa. He is being unlawfully discriminated against: 


1. What can Josefa do to make sure that his human rights are not violated?

2. What difficulties do you think that Josefa might have in carrying out any of the strategies you identified in question 1?


1. Is Losana being discriminated against?

2. Can human rights law be used to stop the way that Losana is being treated? Why/why not?

How can human rights law be used in practice?

Law cannot change the attitudes inside of people. It is these attitudes that cause discrimination. Sometimes, as well, it can be too difficult, expensive or time consuming to ensure that your human rights are not violated.


What do you think Pacific Island countries can do to ensure that the human rights of people with HIV can be protected?
Appendix: International Guidelines on HIV/AIDS (UN)
These guidelines are not binding on member states, but provide a guide for states to ensure that their responses to HIV are consistent with human rights law.
Guideline 1: States should establish an effective national framework for their response to HIV/AIDS which ensures a coordinated, participatory, transparent and accountable approach, integrating HIV/AIDS policy and programme responsibilities across all branches of government.

Guideline 2: States should ensure, through political and financial support, that community consultation occurs in all phases of HIV/AIDS policy design, programme implementation and evaluation and that community organizations are enabled to carry out their activities, including in the field of ethics, law and human rights, effectively.

Guideline 3: States should review and reform public health laws to ensure that they adequately address public health issues raised by HIV/AIDS, that their provisions applicable to casually transmitted diseases are not inappropriately applied to HIV/AIDS and that they are consistent with international human rights obligations.

Guideline 4: States should review and reform criminal laws and correctional systems to ensure that they are consistent with international human rights obligations and are not misused in the context of HIV/AIDS or targeted against vulnerable groups.

Guideline 5: States should enact or strengthen anti-discrimination and other protective laws that protect vulnerable groups, people living with HIV/AIDS and people with disabilities from discrimination in both the public and private sectors, ensure privacy and confidentiality and ethics in research involving human subjects, emphasize education and conciliation, and provide for speedy and effective administrative and civil remedies.

Guideline 6: States should enact legislation to provide for the regulation of HIV-related goods, services and information, so as to ensure widespread availability of qualitative prevention measures and services, adequate HIV prevention and care information and safe and effective medication at an affordable price.

Guideline 7: States should implement and support legal support services that will educate people affected by HIV/AIDS about their rights, provide free legal services to enforce those rights, develop expertise on HIV-related legal issues and utilize means of protection in addition to the courts, such as offices of ministries of justice, ombudsmen, health complaint units and human rights commissions.

Guideline 8: States, in collaboration with and through the community, should promote a supportive and enabling environment for women, children and other vulnerable groups by addressing underlying prejudices and inequalities through community dialogue, specially designed social and health services and support to community groups.

Guideline 9: States should promote the wide and ongoing distribution of creative education, training and media programmes explicitly designed to change attitudes of discrimination and stigmatization associated with HIV/AIDS to understanding and acceptance.

Guideline 10: States should ensure that government and private sectors develop codes of conduct regarding HIV/AIDS issues that translate human rights principles into codes of professional responsibility and practice, with accompanying mechanisms to implement and enforce those codes.

Guideline 11: States should ensure monitoring and enforcement mechanisms to guarantee the protection of HIV-related human rights, including those of people living with HIV/AIDS, their families and communities.

Guideline 12: States should cooperate through all relevant programmes and agencies of the United Nations system, including the Joint United Nations Programme on HIV/AIDS, to share knowledge and experience concerning HIV-related human rights issues and should ensure effective mechanisms to protect human rights in the context of HIV/AIDS at the international level.




Who is the most at risk of becoming infected with HIV?





List these people in order of ‘most at risk’ to ‘least at risk’





Doctor


Unemployed drug user


Housewife


Student


Sex worker (prostitute)





The Cure





A scientist gave you a vial of HIV cure. There is only enough medicine in the vial to cure one person. You know three people with HIV. They are:





A 6 month old baby


A business man


A commercial sex worker (prostitute)





Who are you going to give the vial to?





Josefa worked as a teller at the bank. He was good at his job and had never been in trouble at work. He took an HIV test and the result was positive. He did not tell anyone about this result because he was scared of what might happen. 2 weeks after the test he was called into his boss’s office. She told him he was fired because she did not want any AIDS carriers working at the bank. Josefa tried to tell her that he was not sick and could keep doing his job, but she would not listen. Josefa does not know how his boss found out about the test result.





Losana has HIV





Her neighbours will not visit her any more.


No one talks to Losana’s family any more.


None of the children at school will play with Losana’s children.


No one will buy clothes from Losana’s shop any more.








