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A study of received and adopted legislation applying
in the University of the South Pacific region

Jennifer Corrin Care

I ntroduction

When theisland countries of the South Pacific moved towardsindependence
(which is intended here to include self-governance),* decisions concerning
the laws under which they would operate had to be made. Although the
desire for laws reflecting local values and objectives can be seen reflected
in the Preambles to many of the resulting Congtitutions,?> the imperial
country in control at the time was obviously a strong influence. Apart from
direct factors, such as the provision of advice and technical and financial
assistance, and the role played in the negotiation and discussions during the
transition period, factors such as education and training of emerging leaders
in the tradition of the imperial country, and close trade links, financial aid,
and genera economic relations were indirectly at play.

Not surprisingly, therefore, none of the Pacific Island countries of the
University of the South Pacific region opted to reject the laws in force prior
to independence. Instead, the general pattern adopted at independence was
to represent the new status of the country by replacing the imperial
countries congtituent laws with a new Constitution, and establishing a
representative parliament that would thenceforth replace the colonia
lawmaking body and make laws suited to local circumstances and needs.
In most cases, austom was also recognised as part of the law, by express
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provision to that effect in some Constitutions.® As a transitiona step, to
avoid a vacuum pending the creation of laws by the new legidature, laws
in existence at the time of independence were ‘saved’. This included
legidationinforcein England at a particular date,* common law and equity,
and ‘colonial’ legidation made by thelegidature of the country whilst it was
under the control of the imperial country.

What resulted was asystem of complex legal pluralism, withlawsbeing
made up of those indigenous laws that survived the process of imperialism;
pre-independence laws (from numerous sources) continued in force; and
post-independence laws. The position was further complicated in many
instances by the fact that introduced laws had often been moulded to take
account of indigenous concepts, resulting in a category of hybrid laws, not
quite fitting into any of these categories. This might have occurred, for
example, when English common law or a statute was adapted to take
account of customary factors.’®

Given theimportance of the move to independence, apreciseindication
of the laws continued in force, and the relationship between the different
categories of law, was undoubtedly vital. However, there are many areas
of uncertainty. This article examines some of those that surround the
application of English legidation in the member countries of the University
of the South Pacific,® in the light of regional decisions. The questions
discussed can be summarised as follows:

» What is meant by a statute of general application?

» How is applicability proved?

» May an English statute be treated as applicable in part only?

* Isimperia legidation automatically in force, or must a competent court
or parliament make a declaration to this effect first?

» Wherelegidation is subject to such qualifications aslocal circumstances
demand, what does this entail?

» Where do statutes rank in relation to other sources of law? For example,
are they subject to custom?



Colonial legacies? 35

Application and adoption of pre-independenceimperial
legidlation

To set the problems in context, an outline of the provisions saving English
legidation as a source of law, in each country, is required. As mentioned
above, the controlling power immediately prior to independence played an
important role in the choice of law to be applied to the new States.
Accordingly, countries have been divided into categories, based on the
dominant imperial influence at the time of independence.

Former British colonies and protectorates

Fiji

When Fiji became independent in 1970 the existing Constitution was
replaced, and a new parliament established.” However, other lawsin force
in 1970 were continued in existence. Both the Congtitution and parliament
were abolished by the Fiji Congtitution Revocation Decree, after two
military coups d'etat overthrew the government of Fiji in 1987.8 New
constituent laws were enacted, and a new lawmaking body more responsive
to the Fijian people was established. Again, however, the bulk of existing
laws were continued in force.

This pattern was repeated in 1990, when the Military Government gave
up its powers and returned the country to a civilian government. A written
Condtitution was brought into force by the Congtitution of the Sovereign
Democratic Republic of Fiji (Promulgation) Decree 1990. English Acts
were continued in force by section 8(1):

All existing laws shall have effect on and after the appointed
day asif they had been made in pursuance of the Constitution
and shall be construed with such modifications, adaptations,
qualifications and exceptions as may be necessary to bring
them into conformity with the Constitution and this Decree.
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By virtue of the Supreme Court Ordinance 1875, existing laws included:

35. . . . the Statutes of general application which were
in force in England at the date when the Colony obtained a
local Legidlature, that isto say, on the second day of January,

1875, . . . subject to the provisions of section 37 of this
Ordinance. . .
37. All Imperial laws extended to the Colony by this or

any future Ordinance shall be in force therein so far only as
the circumstances of the Colony and its inhabitants and the
limits of the Colonial jurisdiction permit and subject to any
existing or future Ordinances of the Colonia Legislature, and
for the purpose of facilitating the application of the said laws
it shall be lawful for the Court to construe the same with such
verbal alteration not affecting the substance as may be
necessary to render the same applicable to the matter before
the Court . . .

The Congtitution Amendment Act 1997, which under s.193 (2) is due
to comeinto force on 27 July 1998, retains the current position. Section 195
(2) (d) continues in force al written laws in force as if enacted or made
under or pursuant to the new Constitution. Section 195 (3) provides that
English laws are to be construed with such modification as is necessary to
bring them into conformity with the Constitution.

Solomon Islands

The Constitution of Solomon Idands is scheduled to Solomon Idlands
Independence Order 1978 (UK). Section 76 of the Constitution continues
in force the United Kingdom Acts of Parliament referred to in schedule 3.
Paragraph 1 of schedule 3 provides:

Subject to this Constitution and to any Act of Parliament, the
Acts of Parliament of the United Kingdom of general
application and in force on 1st January 1961 shall have effect
as part of the law of Solomon Islands, with such changes to
names, titles, offices, persons and ingtitutions, and as to
such other formal and non-substantive matters, as may be
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necessary to facilitate their application to the circumstances
of Solomon Islands from time to time.

The significance of 1 January 1961 isthat it isthe date referred to in section
15 of the Western Pacific (Courts) Order 1961(UK), which had previously
applied in Solomon Islands, and which is discussed below.

Kiribati
The Constitution brought into force by the Gilbert Islands Order in 1975
was repeal ed by the Kiribati Independence Order 1979 UK and replaced by

a new Constitution. Section 5 of the Constitution continued existing laws
in force as follows:

@ ... the existing laws shall . . . continue in force on
and after Independence Day as if they had been made in
pursuance of this Order.

)] The existing laws and any Act of the Parliament of
the United Kingdom or Order of Her Mgjesty in Council . . .
shall be construed with such modifications, adaptations,
qualifications and exceptions as may be necessary to bring
to them into conformity with this Order.

By virtue of section 15 of the Western Pacific (Courts) Order 1961 (UK),
existing laws included:

. . . the statutes of general application in force in England on
the 1st day of January 1961.

They aso included certain specific English Acts and specific subsidiary
legidation, applied to Kiribati by the British Government.®

Tuvalu

The Constitution of Tuvalu Ordinance 1986 enacted by the Parliament of
Tuvalu repeal ed the Tuvalu Independence Order 1978 (UK), which had had
the previous Congtitution scheduled to it. The 1986 Ordinance established
the current Congtitution, which states that:

... on and after the appointed day all existing laws shall have
effect as if they had been made in pursuance of this
Constitution.
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By virtue of section 15 of the Western Pacific (Courts) Order 1961 (UK),
which is set out above, existing laws included the statutes of genera
application in force in England on the 1st day of January 1961.

A number of English Acts and some subsidiary legidation, specifically
applied to Tuvalu by the British Government, were also part of the existing
law, and consequently remained in force.’

Tonga

The King and Council of Chiefs enacted the written Constitution in 1875.
However, thisis not the source of imperial law. Although originally applied
to Tonga by Pacific Order in Council ,** ‘the statutes of general application
inforcein England’ have now been adopted in Tonga by the Civil Law Act
1966.

Section 3 of the Civil Law Act provides that:

.. . the Court shall apply. . . statutes of general application
in force in England.

Section 4 goes on to say that:

... Statutes of general application . . . shall be applied by the
Court —

(@) only so far as no other provision has been, or may
hereafter be, made by or under any Act or Ordinance in force
in the Kingdom; and

(b) only so far as the circumstances of the Kingdom and of
its inhabitants permit, and subject to such qualifications as
local circumstances render necessary.

Tonga is the only country that does not have a cut-off date, that is, a date
after which new English legidation will not be applied.
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Countries formerly administered by New Zealand

Samoa (formerly Western Samoa)

A written Congtitution was enacted by the Constitutional Convention in
1960 and came into force at independence in 1962, after approva by a
national referendum. Imperial lawsthen in force were continued in force by
Art. 114. However, in 1972 all English Acts of Parliament in force, except
those specified in the schedule to the Act, were abolished by section 8 of
the Reprint of Statutes Act 1972. Only the Wills Act 1837 UK was so
specified. This has since been repealed by the Wills Act 1975 (WS).

Additionally, a number of New Zedland Acts of Parliament were
specifically applied to Samoa. Again, these were continued in force by Art.
114 of the Constitution of Western Samoa, but later repealed by the Reprint
of Statutes Act 1972, unless specified in the schedule to that Act. Only four
New Zealand Acts appear to remain in force.?

Subsidiary legidlation, from both sources, wasal so specifically continued
inforceby Art. 114. There were about 106 English Regulations still inforce
in 1978.12

Itisa sointeresting to note that German | egidl ation was madefor Samoa
between 1900 and 1919 by the German administration. Thiswas abolished
in 1921, athough some doubt appears to have remained as to this, as
abolition was confirmed in 1972.5

Cook | slands

When the Cook Islands attained self-governance in 1965, a written
Congtitution was applied to Cook Idlands by the Cook Idands Congtitution
Act 1964 NZ, asamendedin 1965 by Cook | andsConstitution (Amendment)
Act 1965 NZ.

Art. 77 provides that:

The existing law shall, until repealed, and subject to any
amendment thereof, continue in force on and after
Constitution Day.
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By virtue of the Cook Idands Act existing laws included:

The Law of England as existing on the fourteenth day of
January in the year eighteen hundred and forty (being the
year in which the Colony of New Zealand was established)
save so far as inconsistent with this Act or inapplicable to
other circumstances of those islands:

Provided that no Act of Parliament of England or of
Great Britain or of the United Kingdom passed before the
said fourteenth day of January in the year eighteen hundred
and forty shall be in force in the Cook Islands unless and
except so far as it is in force in New Zealand at the
commencement of this Act.

Art. 77 also continuesin force New Zealand Acts of Parliament specifically
applied to Cook Islands by the 1915 Act® or adopted in Cook Idands by the
New Zealand Laws Acts 1966 to 70, 1973 and 1979 (Cl), onthe same basis.

Tokelau

Tokelau is still dependent on New Zealand, but a greater measure of self-
governance was achieved by the Tokelau Amendment Act 1996 (NZ). This
amends the Tokelau Islands Act 1948 (NZ) by conferring on the General
Fono a power to make rules for the peace, order and good government of
Tokelau. The amending Act continues in force al existing laws.*” This
includes:

... those Acts of the Parliament of England or of Great Britain
or of the United Kingdom passed before the 14th day of
January 1840 that —

(& Werein force in New Zealand on the 22nd day of July
1969; and

(b) Were in force in Tokelau immediately before the
commencement of this section.

English Actsin force were those generally applied to Tokelau as part of the
laws of England by section 4A of the Tokelau Amendment Act 1948,
except so far as inconsistent with the Tokelau Idlands Act or inapplicable
to the circumstances of Tokelau, and provided also that they were in force
in New Zealand in 1969.”
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The Tokelau Idands Act 1948 (NZ ) provides that New Zealand Acts
apply only if expresdy stated to do so. A number of New Zealand Acts of
Parliament have been expressy stated to apply.®

Niue

Section 71 of Niue's Constitution, enacted by the Niue Constitution Act
1974 (NZ), continues ‘the existing laws' in force. This included English
Acts of Parliament, in force in England on 14 January 1840 and in New
Zedland in 1916, which had been applied generally to Niue by s.615 Cook
Islands Act 1915, which is set out above. Section 615 was replaced, in
exactly the same terms, by s.672 of the Niue Act 1966(NZ).

New Zealand Acts of Parliament that had been applied specifically to
Niue and were in force in Niue in 1974 were aso continued in force.®

Further, s.36 of the Constitution provides that New Zealand may
legidate for Niue, with its request and consent.

Subsidiary legidation made under any of the above legidation and in
force in Niue in 1974 was aso continued in force by s.71.

Country formerly administered by Australia

Nauru

Theadoption of Englishlawsin Nauru followsadifferent pattern from those
described above. When Nauru achievedindependencein 1968 aConstitution
was brought into force by a Constitutional Convention meeting. Section 85
of the Congtitution continued in force those existing Acts of Parliament of
Australia and Queensland and Ordinances of Papua New Guinea that had
been specificaly adopted in Nauru by the Laws Repea and Adopting
Ordinance 1922-1936. However, in 1971, anumber of these were repealed
by the Custom and Adopted Laws Act.

The Custom and Adopted Laws Act 1971 generally adopted English
Acts of Parliament, at alater stage, in the following terms:

Subject to the provisions of sections 3, 5 and 6 of this Act,
the common law and the statutes of genera application,
including all rules, regulations and orders of general
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application made thereunder, which werein force in England
on the thirty-first day of January, 1968, are hereby adopted
as laws of Nauru.

Section 3 relates to Nauruan ingtitutions, customs and usages, which
areto be given full force and effect in certain matters, such asland. Section
5 provides:

(2). . . statutes, rules, regulations and orders adopted . . . shall
have force and effect within Nauru only so far as the
circumstances of Nauru and the limits of its jurisdiction
permit and only so far as they are not repugnant to or
inconsistent with the provisions of this Act or of any . . . Act
in force at the commencement of this Act or from timeto time
with any law enacted by Parliament or with any Act . . . of the
Commonwealth of Australia, the State of Queensland, the
Territory of Papuaor the Territory of New Guineafor thetime
being expressly applied in, or adopted as the law of Nauru by
any Act or Ordinance.

(3) For the purpose of facilitating the application of any part
of the laws of England adopted by this Act it shall be lawful
for any Court, and any judge or magistrate thereof, to
construe it with such verbal alteration not affecting the
substance as may be necessary to render it applicable to the
matter before such Court, judge or magistrate.

Section 6 excludes from the general adoption those parts of English
statute law that are specified in the First Schedule to the Act. The First
Schedule provides that all those parts of the statute law that are printed in
the second and third editions of Halsbury’s Statutes under an extensive list
of headings set out in the Schedule do not apply. These include such wide
fields as Admiralty, Banking, Courts, Criminal Law, and Practice and
Procedure.

Subsidiary legidation, still inforcein 1968, was also continued in force
as part of ‘the existing laws of Nauru’ by s.85 Constitution.
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Anglo-French Condominium

Vanuatu

The Anglo-French Protocol relating to New Hebrides, 1914, was rescinded
as from 30 July 1980 by the Exchange of Notes between the British and
French Governments on 23 October 1979, and a written Constitution was
brought into force on 30 July 1980 to provide for the independent
government of the country.

Art. 93 of the Congtitution continued in force:

... the British and French lawsin force or applied in the New
Hebrides immediately before the day of Independence . . . to
the extent that they are not expressly revoked or incompatible
with the independent status of Vanuatu and wherever
possible taking due account of custom.

This provision has been interpreted as not just perpetuating the pre-
independence situation whereby British laws in force applied to British
nationals and foreign optants, and French laws applied to French nationals
and foreign optants. Rather, those laws now apply to everyone in Vanuatu
‘irrespective of creed, colour or Nationdity’.** In cases of conflict, the
court would resolve this on the basis of substantial justice.

The High Court of the New Hebrides Regulation 1976 provided that the
British statutes in force were:

so far as circumstances admit . . . the statutes of general
application in force in England on the 1st day of January
1976.

Problem areas

As can be seen from the above legidation, the saving provisions are not in
uniform terms. However, there are common patterns. For example, with
the exception of Tonga, the law adopted isthat in force at a particular date,
rather than the whole or part of English law ‘for thetime being’ in forcein
England, which was adopted in a few other parts of the Commonwealth.®
Other limitations and required modifications are also common to many
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countries of the region, in substance, and sometimes even in form. It is
therefore possible to look under general headings at some of the problems
that arise.

What is meant by a Statute of general application?

As has already been mentioned, application or adoption of laws can be done
either generaly or specifically. Cook Islands provides an example of
specific adoption, in relation to its treatment of New Zealand Acts, as only
named Acts have been incorporated into the law.% In the case of general
application, the phrase ‘ statutes of general application in force in England’
was normally used when describing the laws applied. As discussed below,
determining what is meant by Acts of ‘general application’ is no easy task.
This problem was perpetuated at independence, when ‘existing laws were
continued in force. This meant that the search for the meaning of ‘general
application’ had to continue as, except in the relatively rare cases where
there had been judicial determination on point, or where English legidation
had been replaced by loca legidlation, whether an English Act was an
existing law would depend on whether it was of general application.
Identifying existing law, in the form of English legidation, was also
complicated by the fact that it was not restricted to generally applied Acts,
but might come from one or more of the following categories, depending
on the provisions of the constituent law: legidation specificaly applied;
legidationgenerdly applied; legidation specifically adopted; and/or legidation
generaly adopted.

Identifying the English Acts continued in force can be broken down into
a three-phase process:

» identifying the English Acts that qualified as being of ‘genera
application’ and ‘in force in England’ at the time of the origina
genera application or adoption;

» identifying the English Acts specifically adopted or applied at any
time;

» identifying which Acts falling within the above two categories are
till in force, that is, that they have not been repealed or replaced
and, presumably, they are still of general application.
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Thisleads back to the vexed question of determining the legidlation that
fitsthe description of ‘general application’. The phraseisnot defined in any
of the legidation in which it is used, and, as Sir Roberts-Wray said in
Commonwealth and Colonial Law: ‘ If the phrase were offered as anovelty
to a legidative draftsman today, he would disclaim responsibility for its
consequences unlessit were defined’ (at 545). Sir Roberts-Wray concludes
that the expression is usually regarded as descriptive of Acts that are of
general relevance to the conditions of other countries and, in particular, not
based upon politics or circumstances peculiar to England (at 556).

The phrase ‘ general application’ has received some attention within the
region. In Indian Printing and Publishing Co. v Police (1932), the
Supreme Court of Fiji stated that:

The expression is . . . used to distinguish public statutes not
necessarily binding upon all the population, e.g. the
Companies Act or the Friendly Societies Act on the one hand
and the public statutes, which, on the other hand, are binding
upon everyone e.g., the Offenses against the Person Act or
similar legislation.

In Freddy Harrisen v John Patrick Holloway? the Court of Appeal of
Vanuatu took a different approach. It concluded that the Police Act 1964
(UK) was not an Act of general application, on the basis of differences
between thevarious policeforcesin the United Kingdom and thesingleforce
in Vanuatu, including the different modes of control and payment, and the
fact that VVanuatu was a republic, and Crown Immunity did not apply. Thus
the Court appeared to be of theview that to be an Act of general application,
the subject matter of the Act must operate in the same way in Vanuatu and
in England.

The matter was discussed more fully in R v Ngena® where the High
Court of Solomon Idands defined a statute of general application as ‘one
that regulates conduct or conditions which exist anong humanity generally
andin away applicable to humanity generally’. The Court distinguished this
from an Act that is ‘restricted to regulating conduct or conditions peculiar
to or in a way applicable only to persons, activities or ingtitutions in the
United Kingdon'.

Referencein this case wasto the United Kingdom, rather than England,
because, as mentioned, it is Acts of the United Kingdom that are continued
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in force by the Constitution of Solomon Islands. In countries where English
Acts are continued in force, no doubt England would be the country of
reference.

The definition of general application appliedin Rv Ngena wasfollowed
by the High Court of Tuvalu in In the Matter of the Constitution of Tuvalu
and of the Laws of Tuvalu Act 1987.% It would appear that it could be
applied equally in other countries of the region.

A problem that has not been resolved by any of the cases mentioned,
and that arisesin countriessuch asKiribati, where subsidiary legislationwas
not specifically applied, is whether subsidiary legidation isincluded in the
term ‘statutes of general application’, and therefore forms part of the
existing law.

Asmentioned at the outset, another unresolved practical problemisthat
of ascertaining English Actsin force, other than on an individual basis, as
the question arises before a court. This problem has been confronted in
Solomon Idands, where the matter has been referred to the Law Reform
Commission. The Commission has been directed to study ‘each Act of the
Parliament of the United Kingdom from time to time in terms of section 76
and Schedule 3 to the Congtitution’. This would appear to mean that each
Act, in force on 1 January 1961, must be examined to ascertain whether it
is of general application.

How is applicability proved?
Other questions arise regarding proof of Acts of ‘general application’.
These include the following:

» Isevidence required, or is applicability a question of law?

*  Who bears the onus of proving applicability?

I sevidencerequired, or is applicability a question of law?

In Commonwealth and Colonial Law, Roberts-Wray appears to assume
that applicability isaquestion for judicia notice. Certainly, he statesthisto
be the case in relation to evidence of local circumstances that may be taken
into account to qualify an Act of genera application (at 546). Regional
decisions appear to support this. For example in Freddy Harrisen v John
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Patrick Holloway,* judicia notice wastaken of the differences between the
variouspoliceforcesintheUnited Kingdom, and thesingleforcein Vanuatu.
In Clements v The Hong Kong and Shanghai Banking Corporation® the
Court of Appea held itself to be satisfied that the English Bankruptcy Act
1914 was an Act of general application, but gave no reason for this. INKHY
Co(9) Limited and Christopher Anthony Kwan v Ling Kun Xiang, Zhao Li
Qin, Guangnan Hong Co Limited and Guangdong Enter prises (Hol dings)
Limited® it was held that the Debtors Act 1869 applied in Solomon Islands,
but no evidence was cdled for from the parties. Similarly in Allardyce
Lumber Company Limited, Bisili, Roni, Sakiri, Hiele, Sasae, Poza,
Zongahite, Daga, Pato and Zingihitev Attor ney General, Commissioner of
Forest Resources, Premier of the Western Province and Paia,* the Trustee
Act 1925 (UK) was held to apply, without reference to any evidence.
Equally, the Partnership Act 1890 (UK) hasbeen applied in Solomon |dlands
without evidence being adduced.® Inasimilar fashion, in Vanuatu, the Fatal
Accidents Act 1846 and the Law Reform (Miscellaneous Provisions) Act
1934 were held to be of general application in Boe and Taga v Thomas.*

Who bears the onus of proving applicability?

A related question arises as to who bears the burden of proof in relation to
applicability. Isit assumed that astatuteisapplicableuntil proved otherwise,
or does a party seeking to rely on an imperia statute bear the burden of
proof? To put it another way, is there a general presumption in favour of
genera applicability, which throws the burden of proof onto the party
disputing this? In Fiji, the case of Mohammed Isaac v Abdul Kadir®
supports the latter view. There the Supreme Court stated that it was
prepared to assume that the Forfeiture Act 1870 (UK) was a statute of
genera application.

In Commonwealth and Colonial Law, Roberts-Wray extracted, from
Canadian cases, the principle that English statutes did not apply unless
shown to be suitable; as opposed to the common law, which applied unless
shown to be unsuitable (at 555). However, he conceded that this might not
be the case in jurisdictions where common law and statute were given effect
subject to exactly the same qualifications for local circumstances.
Unfortunately, he did not go on to say what he considered the test would
be in that case.



48 Journal of Pacific Sudies, Vol.21, 1997

The willingness of the courts to apply English statutes without
supporting evidence, and without giving reasons, demonstrated by the
cases cited in the preceding section, appears to support the contention that
there is a general presumption, and that the onus of proof rests on a party
trying to show inapplicability.

May an English statute be treated as applicable in part only?

Whilst this question does not appear to have been directly addressed within
theregion, thereis conflicting authority from other. In the New South Wales
case of Quan Yick v Hinds® it was held that if an Act is generaly
inapplicable, individua sections that are not in themselves objectionable
cannot be selected for use. To the contrary, in Miller-Morse Hardware Co
Ltd v Smart® it was held that sectionsfrom Actscould beheldto beinforce,
without considering whether the rest of the Act wasin force. Further, it has
been held inAttor ney-General for New South Wal esv Love™ and Rv Robin™
that where one or two provisions of an Act cannot be applied, that does not
render the whole Act inapplicable. Similarly, it has been held that technical
and procedurd provisionsmay beexcludedwithout prejudicingtheapplication
of the remainder of an Act.*?

The question wasrai sed before the Chief Justice of VVanuatu in Coombe
v Whittle.*® His Lordship made no formal ruling as he dealt otherwise with
the matter before him, but he appears to have found nothing objectionable
in applying one section of an Act (in that case, section 69 of the Solicitors
Act 1974 (UK)).

The severability approach can be supported by reference to the general
principle governing severance of a partly invalid instrument or action.
Unlesstheinvalid part isinextricably interconnected with the valid, a court
is entitled to set aside or disregard the invalid part, leaving the rest intact.*
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Is imperial legidation automatically in force, or must a
competent court or parliament make a declaration to this effect
first?

In most jurisdictions of theregion Imperia Actswere stated to be‘in force',
or ‘part of the law’, or some other wording was used to make it clear that
those Acts were automatically in force. However, in former British
dependencies subject to the Western Pacific (Courts) Order 1961, the
position is not as straightforward. Examination of section 15, the source of
applied English statutes, reveas the following wording:

the civil and criminal jurisdiction of the High Court shall, so
far as circumstances admit, be exercised upon the principles
of and in conformity with:

(a) the statutes of general application in force in England on
the first day of January 1961. . .

This section is no longer in force in Solomon Islands, Kiribati or Vanuatu
but still appliesin Tuvalu, where asimilarly worded provision is contained
in the Magistrates Courts Act.

Further, a similar situation exists in Tonga, where section 4(b) of the
Civil Law Act 1966 provides:

... the Court shall apply the. . . statutes of general application
in force in England.

Thewording of these provisions does not appear to elevate English Acts
of general application automatically to part of thelocal law. Rather, it states
that only if and when a court of competent jurisdiction is called upon to do
so shall such laws be considered for inclusion in the local body of law.

The proper interpretation of section 15 fell for consideration when an
advisory opinion was sought in In re the Constitution of Tuvalu and the
Laws of Tuvalu Act 1987.% Donne CJ pointed out that the proviso to 15(1)
of the 1961 Order directs the Court to apply the law to Tuvalu only to the
extent that:

(@) the circumstances of Tuvalu and its inhabitants permit it,
(b) the limits of the jurisdiction of government permit it,

(c) itisin accord with any qualifications rendered necessary
by local circumstances.
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His Lordship held that these matters had been considered, and any
necessary adaptations made before English statutes were applied.
Consequently:

... unless an imperia law has been either expressly adopted
by the Parliament of Tuvau or the Court has applied it as
such by declaring it, it does not have effect as part of the law
of Tuvau . . .

This approach is diametrically opposed to that discussed in the foregoing
section on who bears the onus of proof, where it is suggested that there is
agenera presumption in favour of applicability.

Whilst the Tuvalu decisionisonly persuasivein Tonga, it appearslikely
that the decision would be followed. In addition to making the application
of imperial laws conditional upon local adoption or declaration, this
approach severely limitsthenumber of English statutesof general application
in force.

Where legidation is subject to such qualifications as local
circumstances demand, what does this entail?

Where legidation has been made in aforeign country, there will obviously
be technical changes, such as of names of persons and bodies, that have
to be made in order to make that legidation fit into the scheme of thingsin
Pacific island countries. In some countries specific modifications have been
enacted. For example, the Cook Islands Act 1915 (NZ)* applied certain
New Zealand legidation to Cook Islands, and expressy stated the changes
that were to be made to take account of local conditions. Similar specific
provision was made by the New Zealand Laws Act 1966 (Cook Islands).
Similarly, in Solomon Islands, Constitution (Adaptation and M odification of
Existing Laws) Orders* spelt out the obviously necessary technical
changes. Another example can be seen in sections 679 to 705 of the Niue
Act 1966, which applies certain New Zeadland legidation to Niue and
expresdy states the changes to be made. Thereis similar specific provision
in the New Zealand Laws Act 1979 (Niue).

Alternatively, or additionally, instead of precisely specifyingthechanges
to be made to applied or adopted legidlation, in some countries of theregion,
provision has been made in very genera terms for adaptation and/or
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modification. The conditionsin question are to the effect that the applied or
adopted legidation must be construed or applied with such changes or
modifications as are necessary to apply to the circumstances of the country.
Examples of this can be seen in section 15 of the Western Pacific (Courts)
Order 1961 and section 4 of the Civil Law Act 1966 (Tonga), which are
referred to above. Other illustrations can be found in section 24, Supreme
Court Ordinance 1875 (Fiji); section 5(2), Custom and Adopted Laws Act
1971 (Nauru); and schedule 3, Constitution of Solomon Islands.

These general qualifications leave a number of questions unanswered,
including the following:

* At what date must the local circumstances be examined for
compatibility?

» Are substantive changes allowed?

* How are local circumstances proved?

» How are changes to be physically recorded?

These questions will now be examined in turn.

Date of local circumstances

Another question that arisesin considering the effect of loca circumstances
on applied or adopted law is the relevant date of those circumstances.
Should courts consider local circumstances applying at:

a) the date of enactment of the legislation under
consideration;

b) the so-called cut-off date;

c) the date of adoption (if any);

d) the date of the events giving rise to the action; or

€) the date of the proceedings?

Option &) has no apparent merit. Not only may it be a date long past,
but aso it has no connection with the countries of the region. Surprisingly,
authority supporting this as the appropriate date can be found in the Hong
Kong case of Quan Yick v Hinds.® Option b) may also bein thedistant past,
but again has some authority to support it in the New Zealand case of Brett
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v Young.® Another New Zealand case, Re Lushington, Manukau County
Council v Wynyard® supports options a) and b). Date ) is more attractive
from the point of view of relevance, but may also be long past.

Whilst d) and €) will normally produce the sameresult, wherethisis not
the case €) must be discarded in normal cases® as it might involve
retrospective alterations of the law to take account of local circumstances.
Turning to option d), whilst it has the advantage of flexibility to take into
account modern circumstances, it may be criticised asleading to uncertainty,
going further than advances alowed by common law, in that legislation
previously rejected as unsuitable to local circumstances could later be
revived by the courts. Although the matter has not been expressly debated
within the region, dates d) and €) appear to have been assumed to be correct
inseveral cases. For example, in Freddy Harrisenv John Patrick Holloway®?
the Court of Appea of Vanuatu looked at the current circumstances
surrounding the police force. In the New Zealand case of Ruddick v
Weathered,® Counsel’ simplication that date b) was correct was rejected in
favour of datesd) and €), between which there was no significant difference
on the facts. Date d) also finds support in the Privy Council decision in
Cooper v Suart.® On the basis of relevance, and with support from the
preponderance of authority, it is contended that dates d) and €) are correct
wheretheir application produces the same result, and where it does not, date
d) must be used.

Are substantive changes allowed?

In some countries, such as Solomon Islands, it is clearly specified that the
only changes that can be made are technical, or non-substantive changes.®
It is adso stated to be the case in Tonga. Further, the Laws of Tuvalu Act
has been interpreted as authorising only changes of a forma and non-
substantial nature.>

It is arguable that if substantive changes are required, then the Act in
guestion is not a statute of general application (as the term is defined in R
v Ngena®), and thuswill fail at that hurdle. Thisapproach renders academic
the question of whether such changes can be made by a court, and renders
unnecessary an extension of the normal ambit of judicial lawmaking, which
many consider objectionable.®
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How arelocal circumstances proved, and who bears the burden of
proof?

This question has aready been examined in relation to proof of genera
application, and the same arguments would appear to apply.

How are changesto be physically recorded?

The provisions authorising modification in general terms allow the courts
or, in some cases, the officer applying the legidation to interpret the
legidation as if the changes had been made. However, they do not specify
who is physicaly to make the changes to the text. This problem was
remedied in Kiribati and Tuvalu, where sections 8 to 10 of both the Laws
of Kiribati Act 1989 and the Laws of Tuvalu Act 1987 authorise the
Attorney-General to amend applied laws to take account of local
circumstances, and to lay a transcription of the adaptation before the
legidature. Unless it is rejected, it then becomes part of the law of the
country.

The introduction of such legidation in other countries would avoid the
problem of amendmentsto |legidation not being recorded outside the written
judgment. Given that judgments are not reported in many countries of the
region, present practice means that the changes are not publicised, which
is obvioudy a serious criticism.

Where do statutes rank in relation to other sources of law?

Apart from saving imperia legidation, constituent laws also usually make
some reference to how such law ranks in relation to other types of law. In
all casesitisclear thatimperial legidationisinferior tothe Congtitution. Even
if thereisnothing specific to say so, English law will bevoid if it iscontrary
to the Constitution, as the latter is expressed in al countries of the region
to be the supreme law. It is a logical consequence of this that any law that
is inconsistent is abrogated. It is aso inferior to local legidation.® One
illustration of thisis provided by Kingdom of Tonga v Save® whereit was
held that the Limitation Act 1980 (UK) did not apply to extend the time limit
for alowing a claim under the Fatal Accidents Act of Tonga, as section 6
of the Tonga Act expresdy limited such claims to twelve months after the
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death in question. Another example is provided by R v Ngena, which is
referred to above. In that case it was held that the Homicide Act 1957(UK)
could not be applied to reduce the offence of murder to mandaughter in a
suicide pact, as it was contrary to the Penal Code.®* On the other hand,
imperial legidation is superior to common law and equity.®

The position regarding customary law is more difficult, and this article
does not purport to deal with thisin detail. However, an example from one
jurisdiction should serve to illustrate the type of problem that has arisen. In
Solomon Idands the Congtitution makes it clear that customary law is
subject to the Constitution and ‘an Act of Parliament’. What is not clear is
whether the term ‘Act of Parliament’ includes United Kingdom Acts.
Taking the phrase in the context of schedule 3 as awhole, it would appear
that it does not. Paragraphs 1 and 2(2) of the schedule refer specifically to
‘Act(s) of the Parliament of the United Kingdom’, to distinguish them from
theterm ‘Act of Parliament’, meaning Acts of the local legislature. Further,
section 144 of the Constitution defines ‘ Parliament’ to mean the National
Parliament of Solomon Islands established by the Constitution, ‘ unless the
context otherwise requires'.

The contrary argument is founded on the expressio unius est exlusio
alterius principle.® Given that the limitations on United Kingdom Acts are
specifically dealt with in paragraph 1 of schedule 3, which states that they
are subject to the ‘ Constitution and to any Act of Parliament’, it could be
implied that imperial legidation is not subject to any further fetters. In
practice, this approach is more likely to be taken.

The matter was considered in the case of K v T and Ku, % where the
Principal Magistrateupheldthecontention that theterm‘ Actsof Parliament’,
when used in Schedule 3, refers only to Acts passed by the Solomon Islands
parliament. However, he did not conclude that customary law was
consequently superior to United Kingdom Acts, but rather, he appears to
have been of the opinion that they were both part of the law, and it was for
the courts to decide which should be applied. In that case the Guardianship
of Infants Act 1886 was followed, as opposed to the customary law on
point, which in any event was unclear.

Leaving such important issues to the courts discretion obviously
leaves uncertainty in the law, and leaves parties with no aternative other
than litigation, to determine disputes where customary law renders a
different result from English legidation.
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Concluson

In Commonwealth and Colonial Law, Sir Kenneth Roberts-Wray follows
up his criticism of the phrase ‘ statutes of general application’ by saying:

But it has been in use for many decades, it has been the
subject of judicial interpretation, it does not appear to have
given the Courts serious trouble, and it has much the same
effect as the common law rule [that introduced statutes are
subject to implied exception for rulesinapplicable to the local
circumstances]. So a change of formula might do more harm
than good. (at 545)

However, he later observes that ‘ The qualifications, referable to local
circumstances, subject to which English law is applied generally, leave a
wide field for litigation’ (at 547).

Roberts-Wray goesonto point out that the uncertainties have sometimes
been eliminated or restricted by local legidation. The clear intention of the
countries of the region on independence was that new laws would be made
locally. Imperia laws were saved only as a transitional step, to avoid a
vacuum, whilst the new parliaments had the chance to enact laws suited to
local circumstances. Thisis no doubt why a cut-off date was inserted, after
which legidlation passed overseas was not part of the law. However, whilst
local legidation is gradually replacing English law, in most casesthisisa
dow process. Further, cut-off dates mean that advantage cannot be taken
automatically of English legidative reforms in the interim. Thus one
encounters outdated and inappropriate laws, such as the Matrimonial
Causes Act 1950, applying to expatriates and indigenous people married to
expatriates in Solomon Islands.

The 1995 reference to the Law Reform Commission of Solomon
Islands, requesting a report on the Acts applying and the need for
modernisation, referred to above, isawelcome sign of action. However, the
Commission's 1996 Annual Report reveals that no work has yet been done
on this, and lists ‘lack of research officers asthe reason for the delay. The
problems are more fully explained in the paragraph of the report explaining
the Commission’s constraints:
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The commission does have fundamental constraints.
Funding research staff and research facilities are the major
constraints. They can be overcome if the Government is
determined to make law reform work. The other constraints
are cultural and geographical in nature. Solomon Islands is
subsistence agriculture based. Daily life revolves around
families, land, sea, and religion. The basicincidents of lifeare
derived from our relationships with these factors. The
transition to cash economy and the incidents of modern life
have taxed time, attention, energy and have become a
preoccupation of everyone who strives to attain the good
things in life. People do not have the time to talk about law
reform. It istoo abstract and technical. They tend to have this
attitude because there are aready local customs to regulate
their daily lives. Whiteman law is not their business. Let the
enlightened ones deal with what is wrong with the law.
Population is also scattered over many islands. Scattered
communities with bad communication links can be difficult
for law reform work. They cannot easily be reached. If efforts
however are made to reach them, they are expensive business.
Research officers would largely be on their own. The pool of
lawyersin town with whom one can consult or who can assist
inlaw reformwork isnegligible. Itisaviciouscirclefor small
countries like Solomon Islands. It is amost a luxury to
engagein law reform. (at 10, 11)

Given the common problems and the lack of resources available to any one
country, perhaps a regiona approach to solving the problems highlighted
would have merit. The starting point suggested by the Solomon Islands
reference, that istheidentification of Actsinforce, would obvioudy involve
some individual consideration, but there would aso be likely to be a
considerable overlap, particularly in the groupings referred to above. Once
the identification process was completed, or even simultaneoudly, the task
of regional reform could be carried out. Again, local circumstances would,
of course, have to be taken into account, including different customs and
cultures. However, the supersession of outdated English laws by regiona
codes, covering areas where there are common vaues, would have the
advantage, not only of expediting along and expensive procedure, but also
of introducing uniformity within the region for the first time.
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